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 A.1

Executive Summary

Provisions published within the “California Building Standards Code” (at CCR Title 24) establish
minimum “building standards” that control all aspects of the erection of buildings and structures
statewide (except federal sites). These “Title 24 codes” are reissued triennially by the California
Building Standards Commission upon input of guidance received from volunteer Advisory
Committees and multiple other state agencies, including the Division of the State Architect, the
Department of Housing and Community Development, and the Office of the State Fire Marshal.
While local jurisdictions (i.e., cities, counties, cities and counties, and other political subdivisions)
can modify (via properly adopted ordinances) these Title 24 codes in order to adopt stricter building
standards, this amendments process must be carried out in accordance with procedural requirements
established by the Legislature within certain sections of the Health and Safety Code, including:
• HSC 17958.5 (partial): “…in adopting the ordinances or regulations pursuant to Section 17958,
a city or county may make those changes or modifications in the requirements contained in the
provisions published in the California Building Standards Code …as it determines, pursuant to
the provisions of Section 17958.7, are reasonably necessary because of local climatic,
geological, or topographical conditions.”
• HSC 17958.7 (partial): “(a) …the governing body of a city or county, before making any
modifications or changes pursuant to Section 17958.5, shall make an express finding that such
modifications or changes are reasonably necessary because of local climatic, geological or
topographical conditions. …A copy of those findings, together with the modification or change
expressly marked and identified to which each finding refers, shall be filed with the California
Building Standards Commission. No modification or change shall become effective or operative
for any purpose until the finding and the modification or change have been filed with the
California Building Standards Commission.”
If these local ordinances (required triennially for every Title 24 codes cycle): a) do not contain
“express findings” that the proposed changes are “reasonably necessary” due to “expressly marked”
“local climatic, geological or topographical conditions”; and/or b) have not been properly filed with
the Commission, then, upon judicial review, such modified building standards most likely would
not be deemed “effective or operative for any purpose”. In such cases, the default building standards
for the careless jurisdiction(s) would revert back to those (if any) published in the Title 24 codes.
This report outlines the Legislative history and purpose for these “express finding” requirements
and the associated expansion over time of the Commission’s oversight of this process. Several
court cases are identified that further clarify the requirements of HSC 17958.5 and 17958.7. A key
series of “Bulletins” and “Title 24 Guides” published by the Building Standards Commission to
inform local jurisdictions of these requirements is reviewed.
A primary purpose for these “express finding” requirements is to promote a general “uniformity of
codes throughout the State of California”:
• Stats. 1970, ch. 1436: “The Legislature hereby finds and declares that the uniformity of codes
throughout the State of California is a matter of statewide interest and concern...”
“Uniformity can be achieved within a framework of local autonomy, by allowing local
governments to adopt changes making modifications in such codes but requiring express
findings as reasons for these changes, which would serve as a deterrent to the excessive
adoptions of changes or modifications.”
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This report presents representative examples of egregious failures by some local jurisdictions (from
small to very large) to comply with these HSC “express finding” requirements, thereby presumably
subjecting these modified building standards to invalidation if challenged in court. While some of
these mistakes might be considered relatively minor in nature, other filing failures certainly have
major potential ramifications.
• For example, because (as of the date of issuance of this report), the City of Santa Barbara does
not appear to have filed with the Commission its “Ordinance #5919” amending various portions
of the 2019 California Building Code, the City of Santa Barbara’s enforcement of these many
modifications most likely could successfully be challenged in court.
The representative jurisdictions reviewed (whether extensively or in part) within this report include
the City of Santa Barbara, Los Angeles County, the City and County of San Francisco, Humboldt
County, the City of Arcata, Placer County, and San Bernardino County.
• Within these various jurisdictions, the nature of the “reasonably necessary” “expressly marked”
“express findings” within the ordinance filings by the City and County of San Francisco clearly
(despite a couple relatively small glitches) represent a highly professional approach toward
complying with the requirements of HSC 17958.5 and 17958.7.
• For Placer County, which generally has a good ordinances-filing process, one specific non-filed
County ordinance (No. 5691-B) that improperly amends “building standards” is reviewed.
• For the City of Santa Barbara, Humboldt County, the City of Arcata, and San Bernardino
County, certain potential ramifications from their apparent failures (to date) to file their building
code amendments with the Commission are reviewed.
• Finally, certain major deficiencies within 2019 ordinance filings by Los Angeles County are
analyzed.
To a widely varying degree, the ordinance-filing deficiencies (ranging from relatively small to
major) identified at these example jurisdictions certainly exist at numerous other local jurisdictions.
• In addition to closely reviewed City of Santa Barbara, Humboldt County, the City of Arcata,
and San Bernardino County, a quick analysis of the Building Standards Commission’s website
suggests that no ordinance filings have been made by twelve of the state’s 50th largest cities:
Ontario, Elk Grove, Garden Grove, Palmdale, Pomona, Escondido, Orange, Concord, Thousand
Oaks, Simi Valley, Victorville, and Vallejo.
• A common filing (and non-filing) deficiency by many local jurisdictions is the failure to
properly adopt and/or amend Appendix J (“Grading”) of the California Building Code. For
these jurisdictions, enforcement of these not-operative grading standards very likely could
successfully be challenged in court, particularly for non-residential developments.
It is not a designated function of the Building Standards Commission (with a total staff of only 13)
to formally evaluate and confirm the procedural and/or factual merits of each filing; however, if
during their initial processing of the received ordinance, the Commission personnel do identify
procedural error(s), they will (as reviewed for the City and County of San Francisco and for Los
Angeles County) report the observed deficiencies to the jurisdiction and request corrections.
• Even so, the ultimate responsibility of jurisdictions seeking to modify or change local building
standards is to file with the Building Standards Commission a duly authorized ordinance that
fully complies with the procedural mandates of HSC 17958.5 and 17958.7.
*****
AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 5 of 79

 A.2

Introduction

One target audience for this report is those California attorneys who may, on their client’s behalf,
wish to evaluate the pros and cons of challenging the legality of a local government’s modified
building codes and standards.
• Where such preliminary evaluations could prove complicated (and costly) due to the lack of a
single reference resource that helps explain both: a) the nuances of the workings of the Building
Standards Commission, and b) the “reasonably necessary” and “expressly marked” “express
finding” procedural requirements of HSC 17958.7 for a jurisdiction’s filing of its duly
authorized adoption ordinance(s), this report seeks to fill that void.
Another target audience is that group of attorneys (and Building Officials) who represent the
interests of local governments and who may wish to reassess whether or not the implementation and
enforcement of their locally amended “building standards” might be ripe for a legal challenge.
• It is important to recognize that local governments (and their building departments) can – for a
wide variety of reasons, including political, financial, and quality of staffing – greatly differ in
their approaches for ensuring that their modifications to the Title 24 building standards have
been properly formatted and filed with the CBSC.
This comprehensive report follows the following format:
 Multipart “Section B” presents essential background information:
1. My Professional Qualifications
2. Origins of the California Building Standards Commission
3.1 Mandates for Local Jurisdictions to File “Express Findings”
3.2 CBSC’s 2019 “Guide for Local Amendments of Building Standards”
4. Certain Informative Court Cases
5. Title 24 Promulgates the Default Codes for All Jurisdictions
6. The Building Standards Commission’s Appeals Process
7. Public Access to these CBSC Filings by Local Jurisdictions
8. Understanding the Title 24 Code “Matrix Adoption Tables”
9. Understanding CBC and CRC Appendices
10. Key Sections (Current) from the Health and Safety Code
11. Formatting of the “Expressly Marked” “Express Findings”
12. What Are “Nonbuilding Standards, Orders and Regulations”?
 Multipart “Section C” reviews nine representative examples:
1. Example #1 – Placer County Ordinance No. 5691-B
2. Example #2 – Min. Fence Height Dimensions Requiring a Permit
3. Example #3 – “Work Exempt from Permit” (CBC Section 105.2)
4. Example #4 – S.F. Building Code – “Expressly Marked” Findings (
5. Example #5 – San Bernardino County Building Code – Appendices
6. Example #6 – Humboldt County and the City of Arcata
7. Example #7 – City of Santa Barbara – Non-Filed Ordinance #5919
8. Example #8 – Los Angeles County – Incomplete Ordinances
9. Example #9 – Los Angeles County Building Code – Appendix J
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 Multipart “Section D” provides a summary review:
1. Summary Review
2. Matrix of Supporting Exhibits
3. Final Comments
 Exhibits:
A. Building Standards Commission Bulletins
 A-1 --- 1999 CBSC Bulletin 99-01
 A-2 --- 2009 CBSC Bulletin 09-02
 A-3 --- 2010 CBSC Bulletin 10-03
 A-4 --- 2011 CBSC Bulletin 11-01
 A-5 --- 2014 CBSC Bulletin 14-02
 A-6 --- 2019 CBSC Bulletin 19-05
B. 2019 CBSC Guide to Title 24 Amendments
C. 2019 California Building Code – Appendix J
D. Placer County Ordinance #5691-B
E. “Work Exempt from Permit”
 E-1 --- 2019 California Building Code (Section 105.2)
 E-2 --- 2019 San Francisco Building Code (Section 106A.2)
 E-3 --- 2019 Santa Barbara Building Code (Section 105.2)
 E-4 --- 2019 Los Angeles County Building Code (Section 106.3)
F. 2016 San Francisco Filings with the Building Standards Commission
 F-1 --- 2016 San Francisco Building Code Changes Matrix
 F-2 --- 2016 San Francisco “Standard Findings” Matrix
 F-3 --- 2016 San Francisco Building Code – Amendments to Appendix J
G. Los Angeles County Building Code – Appendix J
H. Key Statutes
 H-1 --- Stats. 1970, Ch. 1436
 H-2 --- Stats. 1980, Ch. 1238
 H-3 --- Stats. 1984, Ch. 908
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 B.1

Background Information – My Professional Qualifications

I am a long-standing member of the International Code Council (ICC) and am one of about 950
individuals worldwide who have been awarded “Master Code Professional” certification. 1
• The ICC has advised: “The Master Code Professional (MCP) is the highest level of designation
the International Code Council offers and is the ‘gold standard’ for demonstrating proficiency
in the code profession.”
• During the course of earning and maintaining my MCP certification, I additionally have been
awarded more than 30 additional “inspector” and “official” certifications, including Certified
Building Official, Building Code Official, Housing Code Official, Building Plans Examiner,
Commercial Combination Inspector, Residential Combination Inspector, California Commercial
Building Inspector, California Residential Building Inspector, Accessibility Inspector/Plans
Examiner, ICC/AACE Property Maintenance and Housing Inspector, and Fire Inspector I.
I am a California-licensed general contractor (#B-88924) and have led litigation-related (plaintiff
and defense) construction/code evaluations in multiple States, and have provided sworn testimony
(plaintiff and defense) as a building codes expert in multiple trials, arbitrations, and depositions.
I am a volunteer “Certified SAP Evaluator” for the California Governor’s Office of Emergency
Services Post-Disaster Safety Assessment Program. In that role, in 2014, I provided post-Napa
Earthquake inspection services as a sworn Deputy Building Official for the City of Vallejo, and in
2017, post-Tubbs Fire inspection services for the Sonoma County Building Department.
My published technical briefs, articles, and presentations include:















The I-Codes and the Architect’s Standard of Care (04/2005)
Beware the New 2007 California Codes (02/2008)
Building Codes, Industry Standards and Evaluation Reports (02/2010)
An Abridged History of San Francisco's Bureau of Building Inspection – Part I: 1944 to 1992 (01/2016)
An Abridged History of San Francisco's Bureau of Building Inspection – Part II: 1992 to 1994 (03/2016)
A Chronology (1928-1990) of San Francisco Building Code Requirements for Horizontal Live Load
Resistance at Railings (07/2016)
A Brief History of Code-Required ‘Fire-Blocking’ at Concealed Spaces (02/2017)
An Abridged History of the Statewide ‘California Building Code’ (07/2018) (revised 09/2020)
An Abridged History of the Origins and Empowerment of the California Building Standards
Commission (09/2019) (revised 09/2020)
The Turbulent Origins of the Statewide California Building Code (11/2019)
Fire Safety and Containment in Planning and Design, Construction and Occupancy (11/2019)

In 2009, I was designated a Certified Access Specialist (CASp-030) by the California Division of
the State Architect and am a founding member of the Certified Access Specialist Institute. I am a
LEED Accredited Professional (inactive) and have been certified by the Construction Specifications
Institute as a Construction Documents Technologist.
A copy of my current curriculum vitae is available upon request.
*****

1

My MCP certification was awarded by the ICC in May 2005.
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 B.2

Background Information – Origins of the California Building Standards Commission

The California Building Standards Commission (CBSC) was established by the State Legislature 2
in 1953 as the State Building Standards Commission (SBSC), with a stated mandate of providing:
• “[T]he means of eliminating duplication and overlapping in state building regulations and not
to substitute the State Building Standards Commission for the responsibilities now vested by law
in various state agencies. To that end each state agency concerned shall continue to prepare
such building regulations as it is authorized and finds necessary, but such regulations shall not
be effective until approved and published by the State Building Standards Commission.”
In the ensuing two decades, the scope and nature of the SBSC’s mandate and authority, including
the definitions of a “building” and a “building standard”, were modified via various legislation
(e.g., Stats. 1959, ch. 1807; Stats. 1962, 1st Ext. Session, ch. 59; Stats. 1965, ch. 1828; Stats. 1970,
ch. 1402; and Stats. 1970, ch. 1449).
During this period, the SBSC encountered bureaucratic and/or political resistance from: a) state
agencies, e.g., the Commission on Housing and Community Development (HCD), 3 and also b)
certain local jurisdictions (e.g., the City and County of San Francisco) seeking to protect their
customary codes-writing authority: 4
• “Mr. Bentson traced the history of the State code, noting in 1960 that one code was proposed
for the entire State. …The aim is to condense all State codes into one document.” 5
• “This is a very serious erosion of the basic home rule philosophy, and appears to be backed by
certain minority factions in the building industry who feel that through the intervention of State
or Federal governments they can get their materials used to a greater extent…”
“The coming years will see still stronger attempts at a takeover made, which will require the
concerted efforts of local government and the building industry to stop the empire building of
the State and Federal Governments at the expense of the local public.” 6
• “The State Legislature has been enacting legislation over the last three years increasing the
amount of overlap between local government and state agencies. Furthermore, they have been,
in the bills they consider, writing code at the legislative level rather than providing enabling
legislation which would allow the use of the Uniform Building Code or equivalent.”
“Serious concern exists throughout the State of California and including fire authorities over
this new development at the state level which will result in serious overlaps and conflicts
between local ordinances and state regulations.” 7
• “This is another example of the lack of awareness on the part of state officials as to what is
needed for code enforcement activities when a mandated program is legislated into being and
the regulations for such a program are to be developed. Unless such regulations are meaningful
and enforceable, there is no way in which the Legislature's intent can be carried out. 8
2

California Statutes 1953, chapter 1500
Now the Department of Housing and Community Development.
4
Reference my several technical papers: “An Abridged History of San Francisco’s Bureau of Building Inspection:
Part I – 1944 to 1992” (www.ravelar.com/articles/SanFranciscoCodesHistory.pdf), “An Abridged History of the
Statewide ‘California Building Code’” (www.ravelar.com/articles/Abridged-History-of-the-Statewide-CaliforniaBuilding-Code.pdf), and “An Abridged History of the Origins and Empowerment of the California Building Standards
Commission” (www.ravelar.com/articles/2019AbridgedHistoryoftheCaliforniaBuildingStandardsCommission.pdf).
5
July 1968 monthly newsletter published by the San Francisco chapter of the Construction Specifications Institute.
6
San Francisco Department of Public Works (DPW) Annual Report for the Fiscal Year Ending June 30, 1967.
7
San Francisco DPW Annual Report for the Fiscal Year Ending June 30, 1973.
8
San Francisco DPW Annual Report for the Fiscal Year Ending June 30, 1974.
3
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Then in 1979, the SBSC was given “broader powers” (beginning January 1, 1980) to oversee the
promulgation of statewide codes:
• “To correct the problems and confusion resulting from the uncoordinated proliferation of
conflicting, duplicate, and overlapping state regulations, SB 331 (Robbins) (Chapter 1152,
Statutes of 1979), effective January 1, 1980, provided the Commission with broader powers. As
a result of SB 331, all proposed building regulations adopted by various state agencies must be
reviewed and approved by the Commission before the regulations have any force or effect.
Further, the legislation called for all building standards to be removed from other titles of the
California Code of Regulations and put into a single code - Title 24 - that the Commission is
responsible for codifying and publishing.” 9
• This massive (106 pages with 243 sections) legislation modified the State Housing Law (Health
and Safety Code, Division 13, Part 1.5, Sections 17910-17998.3), the State Building Standards
Law (HSC Division 13, Part 2.5, Sections 18900-18949.31), and related state regulations in a
manner that greatly broadened the Commission’s mandate and authority.
In 1981, the empowered Building Standards Commission promulgated a new “State Building
Standards Code” that initially took control of only “building” and “electrical” codes. 10 The effective
date of these new codes was January 1, 1982 (except July 1, 1982 for new accessibility regulations
promulgated by the Office of the State Architect). 11
• This 1981 State Building Code adopted by reference the 1979 edition of the model Uniform
Building Code (UBC), first published in 1927 by the International Council of Building Officials
in Whittier, CA. 12
• A subsequent 1982 State Building Code was then superseded by a 1985 State Building Code 13
(effective October 1, 1985) which adopted by reference provisions from both the 1979 and 1982
(residential construction only) editions of the model UBC. 14
• In 1985, the Legislature mandated (per Stats. 1985, ch. 322) that the various state agencies
contributing to this process would now be required to reference the most current model code. 15
9

California Building Standards Commission: http://www.bsc.ca.gov/abt_bsc/history.aspx
Notice at page 1 of 1981 State Building Code (Title 24, Part 2): “The 1981 publication of the (Compiled) State
Building Standards Code only updates Part 2, State Building Code and Part 3, State Electrical Code to the new format.
It is the intent of the State Building Standards Commission to update Part 4 and Part 5 to the new format in the 1982
publication of the (Compiled) State Building Code.”
11
John Raeber, AIA, CSI, California Architectural Barriers Laws and Interpretive Manual for Barrier-Free Design,
Second Printing, Building News, Inc., Los Angeles, 1983: “The regulations would have become law in January 1982,
but the State Architect requested an extension to July 1, which was approved by the Building Standards Commission.”
12
Also reference: “An Abridged History of San Francisco’s Bureau of Building Inspection: Part I – 1944 to 1992”
(www.ravelar.com/articles/SanFranciscoCodesHistory.pdf) and “An Abridged History of the Statewide ‘California
Building Code’” (www.ravelar.com/articles/Abridged-History-of-the-Statewide-California-Building-Code.pdf).
13
John Raeber, AIA, CSI, California Architectural Barriers Laws and Interpretive Manual for Barrier-Free Design,
Second Edition, BNiBooks, 1989: “…the changes in 1984 were predominately related to including the requirements
held up by the State Fire Marshal and including the first Housing and Community Development regulations for
privately funded housing.”
14
Notice to 1985 Triennial Edition of the State Building Code (Title 24, Part 2): “Except for the Department of Housing
and Community Development, the state agencies adopting building standards have adopted by reference with
amendments the 1979 Uniform Building Code. The Department of Housing and Community Development has adopted
the 1982 Uniform Building Code. To minimize the confusion this may create, the State Building Standards Commission
has placed the number 79 and 82 in the adoption tables.”
15
Monthly newsletter (August 1987) published by the San Francisco chapter of the Construction Specifications
Institute: “For those not familiar with the present code, it consists of various agencies revisions to various editions of
the Uniform Building Code (UBC). The twelve adopting agencies have referenced all three of the last UBC editions,
1979, 1982 and 1985. The next triennial edition should at least eliminate the use of the various editions of the UBC.”
10
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Meanwhile, a new 1984 San Francisco Building Code – extensively reviewed, revised and rewritten
from 1980 thru 1982 16 – marked the City and County’s surrender in the decades-long ‘home rule’
codes war. 17
• The new 1984 San Francisco Building Code adopted by reference the model 1979 UBC 18 (with
some provisions taken from the model 1982 UBC) in general conformance with the recent 1982
State Building Code. 19
In 1989, the Commission promulgated a new code (“State of California 1989 Amendments to the
1988 Uniform Building Code” 20) that adopted by reference the model 1988 UBC. 21
• In further confirmation that the ‘home rule’ codes war had ended, a new 1990 San Francisco
Building Code adopted by reference the model 1988 Uniform Building Code, as amended by
this new 1988/1989 California Building Code. 22
• To the widespread acclaim 23 of many active design professionals, one model building code now
controlled all construction projects (except Federal) located throughout the State of California. 24
In 1988, the Legislature (Stats. 1988, ch. 1194) approved changing the name of the “State Building
Standards Code” to the “California Building Standards Code”. Subsequently, the Commission
published the 1991 California Building Code (CBC), modeled upon the 1991 UBC; the 1995 CBC,
modeled upon the 1994 UBC; and the 1998 CBC, modeled upon the 1997 UBC.
16

San Francisco DPW Annual Report for the Fiscal Year Ending June 30, 1982: “The update of the building code
initiated in 1980 was given full impetus in 1981-82, and the new code will be submitted for adoption by early 1983.
This code will adopt by reference the Uniform Building Code with amendments to reflect the needs of local conditions.”
17
San Francisco DPW Annual Report for the Fiscal Year Ending June 30, 1984: “The Uniform Building Code and
Uniform Mechanical Code were adopted along with some amendments necessary to reflect local conditions, as codes of
the City. This was the first step in the conversion of all the City's heretofore unique construction codes to the model
codes.”
18
Explanatory Notes to 1984 edition of San Francisco Building Code: “The 1984 edition of the San Francisco Building
Code is a completely revised and updated edition. This edition is a significant departure from all previous editions in
that, for the first time, the Uniform Building Code (UBC) is adopted by reference as an integral part of the San
Francisco Building Code.”
19
Monthly newsletter (October 1988) published by the San Francisco chapter of the Construction Specifications
Institute: “The 1984 San Francisco Building Code was written to make the City Code conform with the State Code, with
only those variances necessary as determined by special circumstances.”
20
Monthly newsletter (July 1989) published by the San Francisco chapter of the Construction Specifications Institute:
“Totally revised for the first time since 1979, the Building, Mechanical, and Plumbing Codes will be published as a
California Edition of the 1988 Uniform Codes.”
21
Monthly newsletter (July 1989) published by the San Francisco chapter of the Construction Specifications Institute:
“On July 1st the California State Building, Electrical, Mechanical and Plumbing Codes goes into effect for state
projects. On January 1, 1990 the new California Codes will go into effect for all projects.”
22
Introduction to 1990 San Francisco Building Code: “Like the cities and counties, the State adopts model codes by
reference, with substantial amendments to accommodate State needs. The State is mandated by law to adopt latest
editions of these model codes within six months of their publication date. In turn, cities and counties are mandated by
law to adopt the same editions of the model codes with six months of their adoption by the State.”
23
Monthly newsletter (November 1988) published by the San Francisco chapter of the Construction Specifications
Institute: “There have been extensive changes to the Uniform Building Code (UBC) since the 1984 San Francisco
Building Code adopted the 1979 UBC with modifications. Within a few months San Francisco plans to adopt the 1988
UBC with amendments. …We are now faced with the possibility that for the first time most of the state and local
municipalities will actually be using one edition of the UBC. This may not be quite as earthshaking as would be the
adoption of a single model building code throughout the United States, but it’s close.”
24
Monthly newsletter (September 1989) published by the San Francisco chapter of the Construction Specifications
Institute: “For perhaps the first time no matter where you are designing in California, you will be working with one and
only one Basic Code in each discipline and surely the amendments or additions adopted by a city or county will be
easier to deal with.”
AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 11 of 79

In 1994, the leaders of the International Conference of Building Officials (ICBO), Building
Officials and Code Administrators International (BOCA), and the Southern Building Code
Congress International (SBCCI) formed an alliance as the nationwide International Code Council
(ICC) in order “to promulgate a comprehensive and compatible regulatory system for the built
environment” by merging the regional Uniform Building Code, National Building Code, and
Standard Building Code into a single model International Building Code (IBC). 25
• The last edition of the regional Uniform Building Code (serving the western United States) was
published in 1997.
• The first edition of the new nationwide model International Building Code was published in
2000 (followed by updated editions in 2003, 2006, 2009, 2012, 2015 and 2018). 26
• While many states and regional jurisdictions rapidly transitioned to the new model IBC, there
was strong resistance in some jurisdictions, including New York City, the State of Hawaii, and
the State of California, to accepting these new model codes.
Here in California, the demise of the ICBO’s historic model codes initiated a multiyear political turf
war between building officials supporting the new ICC model codes and fire chiefs supporting an
alternate, and not yet even published, model building code, “NFPA 5000 – Building Construction
and Safety Code”, still being written by the National Fire Protection Association (NFPA).
• NFPA had joined forces with IAPMO (International Association of Plumbing and Mechanical
Officials), WFCA (Western Fire Chiefs Association,) and ASHRAE (American Society of
Heating, Refrigerating and Air-Conditioning Engineers) to promote a proposed new model
“Comprehensive Consensus Code” (CCC) to compete with the ICC’s new “International” model
codes.
• California Governor Grey Davis, whose election in November 1999 had been strongly
supported by certain unions and industry groups, soon loaded the Commission with supporters
of the proposed new model codes being developed by NFPA and its partners.
In December 2000, this newly constituted Building Standards Commission voted to reject the
various ICC codes (including the 2000 IBC model) being proposed for the upcoming 2001
California codes cycle. 27 Further, because the NFPA 5000 model had not yet been finalized, the
CBSC voted to readopt the 1997 UBC model for the 2001 CBC (effective November 1, 2002).
• In July 2003, the Commission adopted NFPA 5000 and NFPA 1 (Uniform Fire Code) as the
models for the intended 2004 editions of the CBC and CFC.
25

March 2008 edition of International Code Council’s Building Safety Journal: “Not surprisingly, each of the regional
organizations felt that its codes were excellent, so it took a remarkable level of give-and-take by all involved to
reexamine every section of the draft documents, thoroughly debate the associated concepts and agree on specific
language.”
26
2003 IBC: “With the development and publication of the family of International Codes in 2000, the continued
development and maintenance of the model codes individually promulgated by BOCA (‘BOCA National Codes’), ICBO
(‘Uniform Codes’) and SBCCI (‘Standard Codes’) was discontinued. This 2003 International Building Code, as well as
its predecessor – the 2000 edition, is intended to be successor building code to those codes previously developed by
BOCA, ICBO and SBCCI.”
27
December 2000 news update by Walls & Ceiling magazine (https://www.wconline.com): “In addition to the rejection
of the International Building Code, the Commission voted to use the 2000 edition of the Uniform Fire Code and the
2000 editions of the Uniform Mechanical Code and the Uniform Plumbing Code to address other safety issues. …‘We
are proud that the state of California will publish the 2000 Uniform Fire Code as the fire prevention code in the state,’
said Andy Vanderlaan, executive director of the Western Fire Chiefs Association. ‘The Commission is charged with
examining and recommending safety codes in the interest of public safety and they fulfilled that charge in this
decision.’”
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However, in October 2003, Governor Grey Davis was recalled by the State’s voters. Arnold
Schwarzenegger won the recall replacement election on November 17, 2003. In 2004, Governor
Schwarzenegger replaced many of those voting members of the Building Standards Commission
who had supported the NFPA 5000 model code.
• In March 2005 (to broad praise from building and code professionals statewide who had
concluded that the hastily written NPFA 5000 model was not workable 28), the newly constituted
Commission (by an 8-to-2 vote) rescinded its July 2003 adoption of NFPA 5000 and NFPA 1 as
the models for the next set of California’s building and fire codes and instead voted to use many
of the ICC’s model “International” codes --- including its 2006 IBC model --- for the proposed
new 2007 edition of the California Building Code.
• The 2001 CBC, based upon the model 1997 UBC, continued to rule statewide construction until
the 2007 CBC became effective statewide on January 1, 2008.
Subsequently, most (but not all) of California’s various “Title 24” 29 construction codes have been
based upon the model “I-Codes” published by the ICC:
• 2007 CBC (modeled on 2006 IBC) – effective January 1, 2008
• 2010 CBC (modeled on 2009 IBC) – effective January 1, 2011
• 2013 CBC (modeled on 2012 IBC) – effective January 1, 2014
• 2016 CBC (modeled on 2015 IBC) – effective January 1, 2017
• 2019 CBC (modeled on 2018 IBC) – effective January 1, 2020
• (The upcoming 2022 edition of the statewide CBC similarly will be modeled on the 2021
IBC and will become effective on January 1, 2023.)
Key Statutes that have guided and facilitated the Commission’s actions since 1979 have included:
Stats. 1979, ch. 1152; Stats.1980, ch. 1238; Stats. 1984, ch. 908; Stats. 1981, ch. 817; Stats. 1985,
ch. 209 and ch. 322; Stats 1985, ch. 577; Stats. 1987, ch. 1053; Stats. 1988, ch. 1124, ch. 1194, and
ch. 1302; Stats. 1989, ch. 952; Stats. 1991, ch. 173 and ch. 685; Stats. 1992, ch. 623, ch. 686, and
ch. 896; Stats. 1993, ch. 663; Stats. 1996, ch. 384 and ch. 925; Stats. 2001, ch. 159; Stats. 2002, ch.
1104; Stats. 2006, ch. 890; Stats. 2016, ch. 714; and Stats. 2017, ch. 418.

*****

28

March 17, 2005 news release by California Building Industry Association: “Wednesday's action was prompted by the
unanimous recommendation of the seven state agencies that oversee most of California's building standards. For a
variety of reasons, these agencies had all but stopped work on attempting to ‘fix’ the NFPA publication. In fact, the
agencies determined that they would need to add more than 500 pages of amendments to a book that was initially 515
pages long. The agencies were estimating that, in order to administratively process that unprecedented amount of
amendments, it would have taken them 4-5 years to complete the 2004 Edition of the California Building Code. None of
the state agencies had budgeted for such a workload, and certainly the extensive use of taxpayer funds needed to
complete this "private sector" publication would have been brought into question. Most importantly, the state agencies
stressed the need to move to a set of publications that needed only ‘fine-tuning’ by the state rather than a complete
overhaul.”
29
https://www.dgs.ca.gov/BSC/Codes
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 B.3.1 Background – Mandates for Local Jurisdictions to File “Express Findings”
In 1970, the Legislature (Stats. 1970, ch. 1436) imposed new requirements, at Health and Safety
Code (HSC) Section 17958.7, to promote “uniformity of codes throughout the State of California”:
• “The Legislature hereby finds and declares that the uniformity of codes throughout the State of
California is a matter of statewide interest and concern since it would reduce housing costs and
increase the efficient of private housing construction industry and its production.
“Uniformity can be achieved within a framework of local autonomy, by allowing local
governments to adopt changes making modifications in such codes but requiring express
findings as reasons for these changes, which would serve as a deterrent to the excessive
adoptions of changes or modifications.”
[Bold added.]
“Such a finding shall be available as a public record and a copy, together with the modification
or change, filed with the department [i.e., HCD]. Nothing contained in this part shall be
construed to require the governing body of any city or county to alter in any way building
regulations enacted on or before the effective date [November 23, 1970] of this section.” 30
In 1976, the Legislature (Stats. 1976, ch. 356) amended the 1970 “express findings” requirements of
HSC Section 17958.7 by adding the following provisions:
• “(b) If, prior to the effective date of this subdivision [January 1, 1977], the governing body of a
city or county has filed the modification or change but has failed to file the express finding, the
governing body shall file the express finding with the department [i.e., HCD] within 90 days of
the effective date of this subdivision.
“If the express finding is not so filed within 90 days [i.e., on or before April 1, 1977], the
modification or change shall have no force or effect on or after such date.”
In 1980, the Legislature (Stats. 1980, ch. 1238) further amended the “express finding” requirements
of HSC Sections 17958.5:
• HSC 17958.5: “(a) …in adopting the ordinances or regulations pursuant to Section 17958, a
city or county may make such changes or modifications …as it determines, pursuant to the
provisions of Section 17958.7, are reasonably necessary because of local climatic, geological,
or topographical conditions.”
[Bold added.]
In 1984, the Legislature (Stats. 1984, ch. 908) similarly revised HSC 17958.7:
• HSC 17958.7: “(a) …the governing body of a city or county, before making any modifications
or changes pursuant to Section 17958.5, shall make an express finding that such modifications
or changes are reasonably necessary because of local climatic, geological or topographical
conditions. ...A copy of such findings, together with the modification or change expressly
marked and identified to which each such finding refers, shall be filed with the department [i.e.,
Department of Housing and Community Development]. No such modification or change shall
become effective or operative for any purpose until the finding and the modification or change
have been filed with the department.”
[Bold added.]
30

https://www.dgs.ca.gov/BSC/About/History-of-the-California-Building-Standards-Commission: “The California
Legislature made a finding that uniformity in building standards throughout the state is a matter of statewide interest
and concern since uniformity would reduce housing costs. To assure uniform standards for housing, the legislature
enacted Health and Safety Code Section 17958 requiring local governing bodies to enact ordinances imposing the same
building standards as those adopted by the Department of Housing and Community Development. Other provisions in
this same legislative bill allowed local governments to modify the state standards provided the local government made
specific findings of need.”
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In 1997, the Legislature (Stats. 1997, ch. 645) again modified HSC Section 17958.7:
• “(a) …the governing body of a city or county, before making any modifications or changes
pursuant to Section 17958.5, shall make an express finding that such modifications or changes
are reasonably necessary because of local climatic, geological or topographical conditions.
Such a finding shall be available as a public record. A copy of those findings, together with the
modification or change expressly marked and identified to which each finding refers, shall be
filed with the California Building Standards Commission. No modification or change shall
become effective or operative for any purpose until the finding and the modification or change
have been filed with the California Building Standards Commission.
“(b) The California Building Standards Commission may reject a modification or change filed
by the governing body of a city or county if no finding was submitted.” 31
[Bold added.]
The empowered CBSC soon acted to define and implement its new authority. “Building Standards
Bulletin 99-01” (a copy of which is included within compiled Exhibit A to this report), issued on
March 17, 1999, advised “all interested parties”:
• “The purpose of this Bulletin is to address the many questions relating to the applicability of
California Building Standards at the local level, as well as the applicability of any local
government amendments to those Building Standards. The referenced provisions of California
Law are attached for your additional information.”
• “The applicability of California Building Standards to all occupancies is clearly identified in the
California Health and Safety Code (HSC) by both Building Standards Law, and by the State
Housing Law. It is the California Building Standards Code, California Code of Regulations,
Title 24 (CCR, T-24), incorporating the latest editions of the model codes, that applies in all
parts of California, not the model codes.”
• “The Building Standards Law takes a straight forward approach to amendments by local
governments:
o “The governing body of the local government must make express findings that amendments
to the building standard contained in CCR, T-24 are necessary because of local climatic,
geological or topographical conditions.”
o “The local government amendments must provide a more restrictive building standard than
that contained in CCR, T-24.”
o “The amendments are neither effective nor operative until copies of both the express
findings and the amendments, with the amendments expressly marked and identified as to
the applicable findings, have been filed with the California Building Standards
Commission.”
[Original underlining.]
• “California Building Standards are applicable to all occupancies throughout California,
whether or not the local government takes an affirmative action to adopt those California
Building Standards.”
• “Local governments should work closely with counsel to develop adopting Ordinances for
California Building Standards, develop express findings for any amendment of those Building
Standards, and provide for enforcement of those Building Standards.”

31

The governing body of each city or county now had to expressly identify for the California Building Standards
Commission a specific “climatic, geological or topographical” condition that warranted each modification or change to
the statewide codes.
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“The absence of a filing with the California Building Standards Commission of local
government amendments implies that California Building Standards and the related regulations
of the Department of Housing and Community Development are applicable within that local
jurisdiction, without amendment.”

•

“The California Building Standards Commission will not question the express findings of a local
government as to the local climatic, geological or topographical conditions necessitating their
amendments.”
“The California Building Standards Commission will reject, by letter, the filings by local
governments where no express findings are submitted with proposed amendments. No express
findings will be deemed to have been submitted under the following circumstances:
o “There are, in fact, no express findings submitted with the proposed amendments.
o “The proposed amendments are not expressly marked and identified as to the applicable
express findings.
o “There is no evidence by signatures or the certification of the city/county clerk that the
express findings were a lawful action of the governing body of the local jurisdiction.”

•

On February 1, 2009, the CBSC issued to “interested parties” updated “Building Standards Bulletin
09-02”, a copy of which is included within compiled Exhibit A.
• “This bulletin supersedes Building Standards Bulletin 99-01 issued on March 17, 1999. While
most provisions of the original bulletin remain valid the attachments had become outdated and
there has become a need to expand on matters regarding local government adoptions. The
information and references herein are to bring attention to requirements of state law
establishing the application of the California Building Standards Code found in Title 24 of the
California Code of Regulations, and how local government must enforce its provisions as
applicable, and how local government may enact more restrictive requirements for local
conditions, adopt administrative regulations and approve alternatives.”
• “Local [i.e., administrative] regulations necessary to carry out the application of the CBSC that
do not establish building standards may be enacted without meeting the requirements of HSC
sections 18941.5, 17958, 17958.5 and 17958.7.” 32
On December 22, 2010, the CBSC issued to “interested parties” and “local building officials”
updated “Building Standards Bulletin 10-03”, a copy of which is included in compiled Exhibit A.
• “This Building Standards Bulletin supersedes Building Standards Bulletin 09-02, issued on
February 1, 2009, which included an attachment with reprints of referenced state laws and
regulations. Except for editorial improvements, the basic information provided in Building
Standards Bulletin 09- 02 remains valid. However, this new bulletin does not include reprints of
the referenced state laws and regulations. All state laws and regulations referenced herein are
available online as identified below.”
On June 8, 2011, the CBSC issued to “interested parties” and “local building officials” updated
“Building Standards Bulletin 11-01”, a copy of which is included within compiled Exhibit A.
• “This Building Standards Bulletin supplements Building Standards Bulletin 10-03 issued on
December 22, 2010, which included referenced state laws and regulations. The information
provided in Building Standards Bulletin 10-03 remains valid.”
32

The difference between “administrative” regulations and “building standards is reviewed later within this report.
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•

“Following are two principal reasons why some of the proposed local amendment ordinances as
submitted by local jurisdictions for the current edition of the California Building Standards
Code, California Code of Regulations, Title 24, have been found unacceptable for filing.
o “Lack of "express findings" as to the rationale for topographical, geological and/or climatic
need as required by (H&SC) §§ 17958.7 and 18941.5, and/or
o “Lack of "expressly marked" modifications or changes to Title 24 pursuant to (H&SC) §§
17958.7.”

In July 2011, the CBSC issued a “Guide to Title 24 Building Standards Code” (based upon the 2010
codes), which included the following guidance.
• “Read Building Standards 10-03 available under “Information Bulletins” on the website of the
California Building Standards Commission http://www.bsc.ca.gov/. This bulletin was developed
specifically for local government with information about the local adoption process and
references to applicable provisions of the Health and Safety Code. If further assistance is
needed, contact the California Building Standards Commission. See additional discussion about
local adoptions in Chapter 4 of this guide.”
• “A local government exercising the authority provided in Health and Safety Code Sections
18941.5 and 17958.5 to adopt more restrictive requirements must make an express (written)
finding of need as required by Health and Safety Code Section 17958.7. The need must explain
the local climatic, geological or topographical conditions that make it necessary to require
more restrictive requirements.”
In December 2013, the CBSC issued an updated “Guide to Title 24 Building Standards Code”
(based upon the 2013 codes), which included the following guidance.
• “The CBSC has developed considerable information for local government relating to local
adoption of Title 24 and amendments thereto. Read Building Standards Bulletin 10-03 available
at the CBSC website http://www.bsc.ca.gov/. This bulletin was developed specifically for local
government with information about the local adoption process and references to applicable
provisions of the Health and Safety Code. Also see Building Standards Bulletin 11-01 that
supplements Information Bulletin 10-03.”
• “A local government exercising the authority provided in Health and Safety Code Sections
18941.5 and 17958.5 to adopt more restrictive requirements must make an express (written)
finding of need as required by Health and Safety Code Section 17958.7. The need must explain
the local climatic, geological or topographical conditions that make it necessary to require
more restrictive requirements.”
On May 21, 2014, the CBSC issued to “local building officials” and “interested parties” “Building
Standards Information Bulletin 14-02”, a copy of which is included in Exhibit A.
• “This bulletin announces the availability of a new Guide for Local Amendments and Filings of
Building Standards from the California Building Standards Commission. The new guide
provides information on the requirements of state law for local amendments to the provisions of
the California Building Standards Code in Title 24.”
• “We believe the new guide will be of assistance to you and your staff should it be necessary to
develop amendments to Title 24 because of qualifying local conditions. No local amendment to
Title 24 is lawfully enforceable until appropriately filed with the California Building Standards
Commission…”
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In December 2017, the CBSC issued to “CBSC interested parties”, “local building departments”,
and “state agencies” “Building Standards Information Bulletin 17-06”, which advised:
• “CBSC developed a Guide for Local Amendments and Filings of Building Standards, which is
available on its website for download or print by navigating to the Guidebooks and Educational
Documents webpage located under the Resources and Information tab. The availability of this
guide was announced in Information Bulletin 14-02. Additionally, CBSC in cooperation with the
International Code Council developed the California Code Adoption for Local Jurisdictions
webinar available on YouTube. CBSC also issued a number of information bulletins relative to
local government amendments adopted via ordinance, which are required to be filed with and
accepted by CBSC prior to enforcement. The most recent bulletins issued on this subject are
Information Bulletins 10-03 and 11-01. Examples of successfully filed local ordinances are
available on the CBSC Local Code Ordinances webpage.”
In January 2018, the CBSC issued an updated “Guide to Title 24” (based upon the 2016 codes),
which repeated the following guidance.
• “A local government exercising the authority provided in Health and Safety Code Sections
18941.5 and 17958.5 to adopt more restrictive requirements must make an express (written)
finding of need as required by Health and Safety Code Section 17958.7. The need must explain
the local climatic, geological or topographical conditions that make it necessary to require
more restrictive requirements.”
On June 24, 2019, the CBSC issued to “local building departments”, “state agencies and
departments”, and “CBSC interested parties” “California Building Standards Commission
Information Bulletin 19-05”, a copy of which is included within compiled Exhibit A.
• “This bulletin supersedes all other information bulletins previously issued by the California
Building Standards Commission (CBSC) on this subject. This information bulletin serves to
bring attention to requirements of state law establishing the application of the California
Building Standards Code in Title 24 of the California Code of Regulations (Title 24), and how
local government must enforce its provisions as applicable, may enact more restrictive
requirements for local conditions, and adopt administrative regulations and approve
alternatives.”
• “The Building Standards Law takes a straightforward approach to amendments by local
governments. HS Code, Section 18941.5.
o “The governing body of the local government must make express findings that amendments
to the building standards, including green building standards and adoption of appendices,
contained in Title 24 are necessary because of local climatic, geological or topographical
conditions. HS Code, Sections 17958.7 and 18941.5.
o “The local government amendments must provide a more restrictive building standard,
including green building standard, than that contained in Title 24. HS Code, Section
18941.5.
o “The amendments are not effective until copies of both the express findings and the
amendments, with the amendments expressly marked and identified as to the applicable
findings, have been filed with the California Building Standards Commission. HS Code,
Section 17958.7.”
• “The California Building Standards Commission may reject, in writing, the filings by local
governments where no express findings are submitted with proposed amendments. No express
findings may be deemed to have been submitted under the following circumstances:
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o “There is, in fact, no express findings submitted with the proposed amendments. HS Code,
Section 17958.7.
o “The proposed amendments are not expressly marked and identified as to the applicable
express findings. HS Code, Sections 17950 and 18941.5.
o “There is no evidence by signature(s), certification of the city/county clerk, transmittal letter
or other reasonable means to validate that the express findings were a lawful action of the
governing body of the local jurisdiction.”
• “Local regulations necessary to carry out procedures by a city, county, or city and county
relating to civil, administrative, or criminal procedures and remedies available for enforcing
code violations, and that do not establish building standards, may be enacted without meeting
the requirements of HS Code, Sections 17958, 17958.5, 17958.7 and 18941.5.”
• “However, amendments to administrative provisions in Title 24 that relate to the
implementation or enforcement of a building standard that do not have express findings that
each amendment is reasonably necessary because of local climatic, geological, topographic or
environmental conditions and/or are not expressly marked is reason for rejection of the filing.
“An example of an amendment of an administrative requirement necessitating an express
finding is where a local ordinance changes when a permit is required by modifying the height
provision for a fence. The administrative provisions of Title 24 do not require a permit for
fencing not over 7’ in height. A local ordinance changing the height requirement to 6’
necessitates a permit, and compliance with design provisions (building standards) would be
mandatory, thereby implementing or enforcing a building standard.”
• “The Local Code Ordinances webpage on CBSC’s website has a number of helpful resources
including the 2019 edition of the Guide for Local Amendments of Building Standards, examples
of acceptable ordinances that were filed in accordance with state law, and the California Code
Adoption for Local Jurisdictions webinar which is in the process of being updated and expected
to be available by July 1, 2019. This webinar is a joint effort with the California Building
Standards Commission, California Building Officials Association and the International Code
Council.”
Reviewers of this report also should note the following CBSC guidance:
• ““California Building Standards Code” is the name for all 13 parts of Title 24, and the name
“California Building Code” is Part 2 only. The name “California Building Standards Code” is
assigned to Title 24 of the California Code of Regulations by California Health and Safety Code
(HSC) Section 18902. Title 24 contains building standards published by the California Building
Standards Commission (CBSC) that apply to all building occupancies throughout the state.
Each individual part of Title 24 is also given a name. Part 2 of Title 24 is named the
“California Building Code.”
“Another related term you may hear is the California Building Standards Law, which is the
name given to the body of state law in HSC, Division 13, Part 2.5, commencing with Section
18901. This law establishes the authority of CBSC and the application of the California
Building Standards Code contained in Title 24.” 33

*****

33

https://www.dgs.ca.gov/BSC/Frequently-Asked-Questions
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 B.3.2 The CBSC’s 2019 “Guide for Local Amendments of Building Standards”
The CBSC’s 2019 edition of its “Guide for Local Amendments of Building Standards”, a copy of
which is attached as Exhibit B, includes:
• “A local ordinance amendment that relates to the implementation or enforcement of a building
standard, such as an amendment to administrative provisions or the adoption of a model code
appendix, necessitates …express findings that the amendment is reasonably necessary because
of local climatic, geological, topographic or environmental conditions. The amendment also
must be expressly marked in a manner to distinguish the amendment text from the published
text of Title 24.”
[Bold added.]
• (An excellent example of such “expressly marked” “express findings” by the City and County
of San Francisco is presented below at Section C.3 of this report.)
As noted above: in 1970, the Legislature (Stats. 1970, ch. 1436) implemented new requirements
(HSC Section 17958.7) to promote “uniformity of codes throughout the State of California”:
• “The Legislature hereby finds and declares that the uniformity of codes throughout the State of
California is a matter of statewide interest and concern since it would reduce housing costs and
increase the efficient of private housing construction industry and its production.
• “Uniformity can be achieved within a framework of local autonomy, by allowing local
governments to adopt changes making modifications in such codes but requiring express
findings as reasons for these changes, which would serve as a deterrent to the excessive
adoptions of changes or modifications.”
• “Thus such uniformity, by bring about such reduction of costs and increase of efficient, would
substantially help to meet the housing needs within this state.”
However, after it became clear that the absence of any limiting definitions as to what types of local
“reasons for these changes” were reasonably acceptable had led to a continuation of unsatisfactory
levels of non-uniformity of building standards throughout the state, the Legislature, in 1980 and
1984, tightened the definition of “local conditions” by amending HSC 17958.5 and HSC 17958.7:
• HSC 17958.5 (Stats. 1980, ch. 1238): “(a) …in adopting the ordinances or regulations pursuant
to Section 17958, a city or county may make such changes or modifications …as it determines,
pursuant to the provisions of Section 17958.7, are reasonably necessary because of local
climatic, geological, or topographical conditions.”
[Bold added.]
• HSC 17958.7 (Stats. 1984, ch. 908): “(a) …the governing body of a city or county, before
making any modifications or changes pursuant to Section 17958.5, shall make an express
finding that such modifications or changes are reasonably necessary because of local
climatic, geological or topographical conditions. ...A copy of such findings, together with the
modification or change expressly marked and identified to which each such finding refers, shall
be filed with the department [i.e., the Department of Housing and Community Development].
No such modification or change shall become effective or operative for any purpose until the
finding and the modification or change have been filed with the department.” [Bold added.]
Then, in 1997, the Legislature (Stats. 1997, ch. 645) modified HSC 17958.7 to instead empower the
California Building Standards Commission with HCD’s above-cited role:
• “(a) …the governing body of a city or county, before making any modifications or changes
pursuant to Section 17958.5, shall make an express finding that such modifications or changes
are reasonably necessary because of local climatic, geological or topographical conditions.
Such a finding shall be available as a public record. A copy of those findings, together with the
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•

modification or change expressly marked and identified to which each finding refers, shall be
filed with the California Building Standards Commission. No modification or change shall
become effective or operative for any purpose until the finding and the modification or change
have been filed with the California Building Standards Commission.
“(b) The California Building Standards Commission may reject a modification or change filed
by the governing body of a city or county if no finding was submitted.”
[Bold added.]

Clearly (per the BSC Bulletins attached in Exhibit A and the CBSC’s 2019 Title 24 Guide attached
as Exhibit B), since 1999 the Building Standards Commission has well informed the state’s many
local jurisdictions (cities, counties, or other political subdivisions) that:
a. Every local amendment or modification to CBSC-promulgated statewide building standards
must be formally justified (e.g., via the local ordinance process) as “reasonably necessary
because of local climatic, geological or topographical conditions”.
b. Further, these express findings, “together with the modification or change expressly marked
and identified to which each finding refers,” “are neither effective nor operative” until filed
with the CBSC. 34
However, while the broad authority bestowed upon the CBSC to administer the “local amendments”
process is well established, it is important to note that since its 2010 “Building Standards Bulletin
10-03” (included within Exhibit A) the Commission regularly has advised all parties: “CBSC is not
authorized by law to evaluate the merits of the express findings of a local government as to the local
climatic, geological or topographical conditions necessitating its amendments.”
• As far back as 1972, the Attorney General has opined (55 Ops.Cal.Atty.Gen. 157): “The statute
thus provides that the Department [i.e., HCD, the pre-1997 predecessor of the CBSC in regards
to implementation of the requirements of HSC 17958.5 and 17958.7] function as a depository,
and it does not require or permit the Department to exercise additional functions such as review
or interpretation of the findings.”
Still, even though the Commission cannot evaluate the factual merits of a local jurisdiction’s
“express findings” intended to justify its amendments, these proposed modifications to “building
standards”: a) must be reasonably based (i.e., not arbitrary, capricious, or entirely lacking in
evidentiary logic) upon “local climatic, geological or topographical conditions”, b) must be
formally declared “reasonably necessary” within the filed ordinance (as further reviewed at Section
B.4 below), 35 and c) must be “expressly marked” (as reviewed at Section B.11 below). Otherwise,
such local code changes could be subject to successful legal challenges by aggrieved citizens.
• Sections C.2 and C.8 of this report presents examples of the Commission requiring jurisdictions
to provide additional information to justify modifications of various “building standards”.
• At Section C.7, note that the City of Santa Barbara’s currently (to date) non-filed 2019
“Ordinance #5919” does not include the required phrase “reasonably necessary”.
• At Section C.9, Los Angeles County’s massive (and not “expressly marked”) rewriting of CBC
Appendix J (“Grading”) is evaluated.
*****
34

Building Standards Bulletin 99-01 (included in Exhibit A): “The amendments are neither effective nor operative until
copies of both the express findings and the amendments, with the amendments expressly marked and identified as to the
applicable findings, have been filed with the California Building Standards Commission.” [Original underlining.]
35
Reference: Building Industry Association of the San Joaquin Valley v. City of Fresno (2008).
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 B.4

Background Information – Certain Informative Court Cases

Court cases that have confirmed the authority and mandate of the CBSC (and, prior to 1997, the
Department of Housing and Community Development), to define and implement the legislative
intent of HSC 17958.5 and 17958.7 include:
• Briseno v. City of Santa Ana (1992): “We also agree with amicus curiae (the state’s
Department of Housing and Community Development) that the Legislature has also impliedly
preempted most local regulations, because it has prescribed the manner in which local
authorities can adopt ordinances which vary from the uniform codes. Section 17958.5,
subdivision (a) provides in pertinent part that “a city or county may make such changes or
modifications in the requirements contained in the provisions published in the California
Building Standards Code and the other regulations adopted pursuant to Section 17922 [i.e., the
Uniform Housing Code] as it determines, pursuant to the provisions of Section 17958.7, are
reasonably necessary because of local climatic, geological, or topographical conditions.”
Section 17958.7, subdivision (a) mandates that the governing body of a city or county “shall
make an express finding that such modifications or changes are reasonably necessary because
of local climatic, geological, or topographical conditions.” In other words, municipalities can
modify the uniform codes only if “local climatic, geological, or topographical conditions” exist,
and only if the municipality makes an express finding that such conditions exist.”
•

Building Industry Association of the San Joaquin Valley v. City of Fresno (2008): “We are not
the first court to observe that the language of Health and Safety Code section 17958.7 is clear.
"To qualify for this preemption exception, the local agency must (as provided in subdivision (a)
of section 17958.7) ‘make an express finding that such modifications or changes are reasonably
necessary because of local climatic, geological or topographical conditions.'" (ABS Institute,
supra, 24 Cal.App.4th at pp. 288-289, [emphasis] original.) "Section 17958.7, subdivision (a)
mandates that the governing body of a city or county `shall make an express finding that such
modifications or changes are reasonably necessary because of local climatic, geological, or
topographical conditions.'" (Briseno v. City of Santa Ana (1992) 6 Cal.App.4th 1378, 1383.) If
the governing body does not make the express finding required by Health and Safety Code
section 17958.7, the governing body's legislation does not comply with state law and is void.
"Under the police power granted by the Constitution, counties and cities have plenary authority
to govern, subject only to the limitation that they exercise this power within their territorial
limits and subordinate to state law. [Citation.] 36" (Candid Enterprises, Inc. v. Grossmont Union
High School Dist. (1985) 39 Cal.3d 878, 885.) "Apart from this limitation, the `police power [of
a county or city] under this provision . . . is as broad as the police power exercisable by the
Legislature itself.' [Citation.]" (Ibid.) "If otherwise valid local legislation conflicts with state
law, it is preempted by such law and is void." (Ibid.; in accord, see also Sherwin-Williams Co.
v. City of Los Angeles (1993) 4 Cal.4th 893, 897.) "[T]he limited grant of reserved power to
local entities is by implication a denial of the grant of any greater jurisdiction." (Briseno v. City
of Santa Ana, supra. 6 Cal.App.4th at p. 1383; Danville Fire Protection Dist. v. Duffel Financial
& Constr. Co., supra, 58 Cal.App.3d at p. 247.)”
“It is clear to us that appellants failed to follow the procedure required by law. (Klajic v.
Castaic Lake Water Agency, supra, 90 Cal.App.4th at p. 995; Strumsky v. San Diego County
Employees Retirement Assn., supra, 11 Cal.2d at p. 34; Pitts v. Perluss, supra, 58 Cal.2d at p.
833.) This is because Health and Safety Code section 17958.7 requires that "the governing body
of a city . . ., before making any modifications or changes pursuant to Section 17958.5, shall

36

Citation: “Article XI, section 7 of the California Constitution states: "A county or city may make and enforce within
its limits all local, police, sanitary, and other ordinances and regulations not in conflict with general laws.”
AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 22 of 79

make an express finding that such modifications or changes are reasonably necessary because
of local climatic, geological or topographical conditions" (§ 17958.7, subd. (a)), and no such
express finding was made.”
“At oral argument the City contended that the case of Sanguinetti v. City Council (1965) 231
Cal.App.2d 813 permits this court to find substantial compliance with Health and Safety Code
section 17958.7. We see nothing in that case, however, which would justify deeming the total
absence of any finding whatsoever addressing the topic of the reasonable necessity (or not) of
the modifications contained in the ordinance to constitute substantial compliance with the
statutory requirement of an "express finding that such modifications or changes are reasonably
necessary because of local climatic, geological or topographical conditions." (Health & Saf.
Code, § 17958.7, subd. (a).) Sanguinetti addresses neither the requirements of Health and
Safety Code section 17958.7 nor the meaning of the term "express finding." The adjective
"express" has been defined to mean "expressed and not implied; explicit" (Webster's New World
Dict. (2d college ed. 1982) p. 495) and "[c]learly and unmistakenly communicated; directly
stated" (Black's Law Dict. (8th ed. 2004) p. 620). "Words used in a statute . . . should be given
the meaning they bear in ordinary use. [Citations.] If the language is clear and unambiguous
there is no need for construction. . . ." (Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735;
Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977.) The express finding of reasonable necessity
required by Health and Safety Code section 17958.7 was not made here.” [Bold added.]
•

Lippman v. City of Oakland (2018): “Because the state has delineated specifically where and in
what manner local authorities may “adopt ordinances which vary from the uniform codes,” we
conclude the Legislature intended to preempt local government’s power to legislate in the field
of housing building standards, except as specifically permitted by state statutes. (Briseno, supra,
6 Cal.App.4th at pp. 1382–1383; see Health & Saf. Code, §§ 17958.5, 17958.7, subd. (a)
[permitting localities to amend building standards based on local climatic, geological, or
topographical conditions, but requiring local governments to make specific findings to do so];
Health & Saf. Code, § 17922, subd. (c) [reserving to local jurisdictions power over “local use
zone requirements, local fire zones, building setback, side and rear yard requirements, and
property line requirements”]; Health & Saf. Code, § 17951, subd. (e)(2) [allowing local
governments to approve alternate material or methods of construction provided that the
alternate has been approved by the state and is “for the purpose intended, at least the
equivalent of that prescribed in the California Building Standards Code”].)”

*****
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 B.5

Background – Title 24 Promulgates the Default Codes for All Jurisdictions

The Building Standards Commission’s 2019 “Guide for Local Amendments of Building Standards”,
a copy of which is attached as Exhibit B, 37 includes the following key guidance:
• “The majority of local governments adopt the published Title 24 by reference in local
ordinances. This is commonly called an adoption ordinance. If a local government does not
adopt Title 24 by local ordinance, Title 24 becomes the applicable code by default. Title 24
applies throughout the state and to all building occupancies, whether or not the local
government has an adoption ordinance. This is made clear in HSC Sections 17958 and 18938,
and in CBC, Chapter 1, Division 1, Section 1.1.3.”
• “A local ordinance amendment that relates to the implementation or enforcement of a building
standard, such as an amendment to administrative provisions or the adoption of a model code
appendix, necessitates …express findings that the amendment is reasonably necessary because
of local climatic, geological, topographic or environmental conditions. The amendment also
must be expressly marked in a manner to distinguish the amendment text from the published text
of Title 24.”
• “Amendments must be adopted for each new edition of Title 24: Local amendments must be
specific to an edition of Title 24. Thus, with each new edition of Title 24, local government must
satisfy all the requirements in state law applying to local amendments.”
• “Local ordinances making amendments to Title 24 are neither effective nor operative until filed
with CBSC, HCD, or SHBSB [i.e., State Historical Building Safety Board] as appropriate.”
Importantly, as discussed at Section B.3.2 above, while the Commission’s staff reviews these filings
for technical compliance with key Health and Safety Code requirements, 38 they do not attempt to
evaluate the factual merits of the climatic, geological, and/or topographical conditions that a local
jurisdiction cites to justify its proposed amendments. The CBSC’s 2019 Title 24 Guide advises:
• “The following are common causes for rejecting an amendment filing:
o “The filing documents do not include the required express findings that each amendment is
reasonably necessary because of local climatic, geological, topographic or environmental
[Original bold.]
conditions, when required by the authorizing state law.”
o “The filing documents [are not] expressly marked in a manner to distinguish the
amendment text from the published text of Title 24, when required by the authorizing state
law.”
[Original bold.]
o “The filing documents for amendment to administrative provisions in Title 24 that relate to
the implementation or enforcement of a building standard do not have express findings
that each amendment is reasonably necessary because of local climatic, geological,
topographic or environmental conditions and/or are not expressly marked in a manner to
distinguish the amendment text from the published text of Title 24, when required by the
authorizing state law.”
[Original bold.]
o “The filing documents for the adoption of an appendix that relate to the implementation or
enforcement of a building standard do not have express findings that each amendment is
reasonably necessary because of local climatic, geological, topographic or environmental
conditions and/or are not expressly marked in a manner to distinguish the amendment text
from the published text of Title 24, ...”
[Original bold.]
37

Also found at: https://www.dgs.ca.gov/BSC/Resources/Page-Content/Building-Standards-Commission-ResourcesList-Folder/Guidebooks-for-Local-Jurisdictions?search=
38
HSC Sections 17958.7 and 18941.5.
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In short, without a lawfully adopted ordinance (filed with and accepted by the CBSC) that properly
identifies and justifies code amendments adopted by the local jurisdiction in accordance with the
procedural requirements of HSC 17958.5 and HSC 17958.7, the Title 24 codes promulgated by the
CBSC are the only controlling (i.e. effective and operative) building standards for the jurisdiction.
• “A jurisdiction must adopt Title 24 if they intend to change it by enacting an ordinance to
restrict codes further based on local conditions ... While there is no mandate that Title 24 be
adopted, state law does mandate that local government enforce Title 24. Therefore, Title 24
applies where no local adoption ordinance exists. To carry out enforcement activities, it is a
general practice for a city, county, or city and county to ratify an adoption ordinance making
Title 24 the applicable code and enacting any local amendments. Then local government may
utilize administrative and criminal enforcement authority, as necessary.” 39
Further, even after the Commission has accepted a local jurisdiction’s filing as being enforceable,
there can be legitimate reasons (e.g., procedural mistakes or substantive errors and omissions) for
later challenging the ordinance as being non-responsive to the requirements of HSC 17958.7 and
therefore fully or partially inoperative. In such cases, the affected local code requirement(s) would
revert back to the non-amended Title 24 “building standards” promulgated by the CBSC.
Section C.2 of this report presents an example of the Commission requiring a jurisdiction (the
City and County of San Francisco) to provide an “express finding” that specifically justified its
unsupported modification of a relatively minor “building standard”.
• Similarly, Section C.3 presents examples from several other jurisdictions of modifications to
comparable “building standards” for which no justifications have been filed with the CBSC
(thus likely rendering these modifications “not operative” if challenged in court).
• In like manner, Section C.5 (for San Bernardino County), C.6a (for Humboldt County) and
C.6.b (for the City of Arcata), C.7 (for the City of Santa Barbara), and C.8 and C.9 (for Los
Angeles County) identify a variety of procedural errors that, if challenged in court, very likely
could render invalid major aspects of these jurisdictions’ amended “building standards”. 40
• Without doubt, comparable examples could be found at many local jurisdictions throughout the
State of California.

*****

39

https://www.dgs.ca.gov/BSC/Frequently-Asked-Questions
Additionally, as further discussed at Section D.2 of this report, it is worth noting that a quick review of the CBSC’s
website for the current 2019 Title 24 codes cycle suggests that no ordinance filings have been made by twelve of the
50th largest cities in California: Ontario, Elk Grove, Garden Grove, Palmdale, Pomona, Escondido, Orange, Concord,
Thousand Oaks, Simi Valley, Victorville, and Vallejo.
40
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 B.6

Background Information – The Building Standards Commission’s Appeals Process

As further reviewed below, a local jurisdiction’s interpretation and enforcement of its particular
Title 24 code amendments can be challenged through the local appeals board:
• HSC 17925: “…any person, firm, corporation, or governmental agency that opposes the
application of any applicable building standard published in the State Building Standards Code
or any other rule or regulation adopted by the department within a particular local area may
request a hearing before the local appeals board regarding the matter. …A copy of the
determination of the local appeals board, together with a report of the local conditions upon
which the determination is based, shall be filed with the department [i.e., since 1997, the
Building Standards Commission] pursuant to Section 17958.7.”
However, if an aggrieved party believes that the local jurisdiction’s filing with the CBSC might be
flawed by procedural mistakes or substantive errors and omissions, then an appropriate step for a
challenger might be to appeal the matter to the Commission.
• HSC 18931(d) confirms one of the duties of the CBSC: “In accordance with Section 18945,
hear appeals resulting from the administration of state building standards.”
• HSC 18945: “(a) Any person adversely affected by any regulation, rules, omission,
interpretation, decision, or practice of any state agency respecting the administration of any
building standard may appeal the issue for resolution to the commission.” 41
“(b) If any local agency having authority to enforce a state building standard and any person
adversely affected by any regulation, rule, omission, interpretation, decision, or practice of such
agency respecting such building standard both wish to appeal the issue for resolution to the
commission, then both parties may appeal to the commission. The commission may accept such
appeal only if the commission determines that the issues involved in such appeal have statewide
significance.”
(Added by Stats. 1979, ch. 1152.)
• HSC 18946: “…the commission may hear the appeal itself, or by designating a member of the
commission to be a hearing officer, or may refer the appealing parties to an advisory panel, a
committee, or to a hearing officer appointed by the Office of Administrative Hearings, wherein
the hearing officer designated by the commission or appointed by the Office of Administrative
Hearings, should, where possible, possess some expertise in the technical aspects of the appeal.
If a referral is made, the panel, committee, or hearing officer may make an investigation and
conduct hearings as they deem appropriate, provided that all interested agencies or parties
shall have a full and fair opportunity to be heard. A proposed written decision shall be
submitted to the commission which the commission may adopt, adopt as modified, or reject. The
commission shall render its decision or interpretation in writing.” (Amended Stats. 1981, ch. 1003.)
Within the California Administrative Code (Title 24, Part 1), this appeals process is further defined:
• CAC 1-303: “Scope of appeals and types of appellants. Appeals to the Commission and the
matters which can be appealed are as follows:
“(a) An appeal may be submitted by any person adversely affected by the administration of
building standards or administrative regulations of Title 24, or the enforcement or the lack of
enforcement of Title 24, by any state agency as prescribed in Health and Safety Code Section
18945(a) and this article.

41

Government Code 11000(a) advises that a “state agency” includes “every state office, officer, department, division,
bureau, board, and commission.”
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•

•

“(b) An appeal may be submitted by any person adversely affected by the enforcement of Title
24 by a local enforcement agency, in the company of the local enforcement agency, as
prescribed in Health and Safety Code Section 18945(b) and this article. Such joint appeals must
have statewide significance.
“(c) An appeal may be filed by any person, including a state or local agency adversely affected
by an apparent conflict, duplication or overlap of any current Title 24 provision, or any other
matter of statewide significance relating to the application of Title 24.”
“(d) When the basis of an appeal is the action of a state agency, other than the Commission, the
appellant must obtain a final determination from the stage agency in question relating to the
issue under appeal before the Commission will hear the appeal.
“Exception: An apparent conflict, duplication or overlap in other available state appeals
procedures or within the regulations or code.”
CAC 1-305: “(a) Time limitations for appeals. Appeals will be accepted by the Commission only
within:
“1. Six months of when the act, interpretation, decision or practice complained of occurred, or
“2. As determined by the Commission if special circumstances are found to exist.”

To aid this appeals process, the CBSC maintains an online form (“Appeal to the California Building
Standards Commission”) at https://www.documents.dgs.ca.gov/dgs/fmc/gs/bsc/bsc33.pdf.
• A copy of “Appeal Form BSC 33” also can be requested by email: cbsc@dgs.ca.gov.
However, it is important to note that even upon a seemingly successful appeal of a jurisdiction’s
purportedly improper enforcement or interpretation of a building standard, the CBSC “may only
issue a recommendation that the matter be reconsidered by the local jurisdiction’s authorities”:
• “Any dispute over the enforcement or interpretation of a building standard by the local
enforcement agency may be pursued through the hierarchy of the local jurisdiction, which may
include the City Manager, City Council, County Administrator or Board of Supervisors.
“Any person who believes they have been adversely affected by the enforcement of building
standards may appeal to the California Building Standards Commission (CBSC). However, the
commissioners may only issue a recommendation that the matter be reconsidered by the local
jurisdiction’s authorities. CBSC has no lawful authority to overrule the decisions of a local
building department.” 42
[Bold added.]
In short, while the CBSC oversees a local jurisdiction’s process of adopting or amending “building
standards”, it is not the final arbiter of what constitutes reasonable interpretation/implementation of
these standards – instead such unresolved disputes likely would necessitate legal challenges by the
aggrieved parties.
• Still, even if the Commission’s non-binding “recommendation that the matter be reconsidered”
is subsequently rejected by a local jurisdiction, this finding very likely would constitute strong
supporting evidence during an ensuing legal challenge.
*****
42

https://www.dgs.ca.gov/BSC/Frequently-Asked-Questions: “Local building officials normally report to the City
Council or City Manager, or the county’s Board of Supervisors. Complaints against, or compliments for, local
enforcement officials should be directed to the jurisdiction’s locally elected officials. The state does not have any
authority over local building departments or officials.”
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 B.7

Background – Public Access to the CBSC Filings Made by Local Jurisdictions

The Commission’s 2019 “Guide for Local Amendments of Building Standards”, a copy of which is
attached as Exhibit B, 43 also includes the following guidance:
• “Local ordinances making amendments to Title 24 that have been filed with CBSC and accepted
as meeting the filing requirements of state law are viewable under Local Code Ordinances on
CBSC’s website.”
The first step in ascertaining whether or not a local jurisdiction has properly “filed” its amendments
to the Title 24 building standards is to check the Commission’s website and/or to email them:
• https://www.dgs.ca.gov/BSC/Codes/Local-Jurisdictions-Code-Ordinances (filings by local
jurisdictions for both the 2016 and 2019 editions of the Title 24 codes):
o https://www.dgs.ca.gov/BSC/Codes/2019-Ordinances (not necessarily all filings for 2019). 44
o https://www.dgs.ca.gov/BSC/Codes/2016-Ordinances (incomplete final filings for 2016).
• https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances (all accepted filings by local
jurisdictions – with active hyperlinks – for the 2016 editions of the Title 24 codes).
o Important note: this webpage includes CBSC-accepted filings for the 2016 codes cycle
(e.g., the City of Santa Barbara’s Ordinance #5980) that are not found, for reasons unknown,
on https://www.dgs.ca.gov/BSC/Codes/2016-Ordinances. Therefore, both webpages should
be reviewed by parties researching the 2016 codes cycle.
• Or, email CBSC (OrdinanceFilings@dgs.ca.gov; laurie.czajkowski@dgs.ca.gov), including the
name of the city and/or county and the ordinance number in the request.
o In my experience, Ms. Czajkowski promptly replies with copies of requested filings and
code amendments that have been posted on these CBSC web pages.
o Similarly, my emailed questions to Ms. Czajkowski regarding the status of local ordinances
for the 2019 cycle that might: a) have been rejected, or b) are still being internally processed
(see examples at Sections C.2 and C.8 of this report), or c) may never have been submitted
to the Commission (see example at Section C.7 of this report), have been forwarded to
“Tech Staff”, who also have responded in a timely and friendly manner.
Further, it is important to note that local jurisdictions that adopt without modifications or changes
the Title 24 “building standards” published by the Building Standards Commission are not required
to submit their adoption ordinances.
• “Local regulations necessary to carry out procedures by a city, county, or city and county
relating to civil, administrative, or criminal procedures and remedies available for enforcing
code violations, and that do not establish building standards, may be enacted without meeting
the requirements of HS Code, Sections 17958, 17958.5, 17958.7 and 18941.5.” 45
Consider, for example, San Bernardino County, which – per the CBSC websites – appears to have
made no filings with the Commission for either the 2016 or 2019 Title 24 cycles. However, we see
at Figure 1 below that the County has adopted the 2019 California Building Code: “…subject to
those amendments and limitations adopted by the County of San Bernardino set forth in Chapter 1.”
43

Also reference: https://www.dgs.ca.gov/BSC/Resources/Page-Content/Building-Standards-Commission-ResourcesList-Folder/Guidebooks-for-Local-Jurisdictions?search=
44
This site advises: “CBSC is currently receiving and processing 2019 ordinances, the numbers will be posted upon
acceptance.”
45
“California Building Standards Commission Information Bulletin 19-05”, a copy of which is included in Exhibit A.
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•
•

As reviewed at Section B.12 below, if these adopted amendments were “nonbuilding” (or
“administrative”) in nature, then the County need not file an adopting ordinance with the CBSC.
However, as examined at Section C.5 below, further research confirms that certain amendments
by San Bernardino County absolutely do require a filing in order to be “effective or operative”.

Figure 1 – San Bernardino County’s adoption of the 2019 California Building Code. 46

As additionally discussed in later sections of this report:
• If local jurisdictions mistakenly conclude that their amendments to actual “building standards”
(as defined by the Health & Safety Code) were only “administrative” in nature, then such nonfiled amendments most likely would not be deemed “operative” if challenged in court.
• Further, if substantive differences exist between: a) the local code amendments being enforced
upon the public, and b) the local code amendments that have been filed with (and accepted by)
the CBSC, then such deviations in the local building standards very likely could successfully be
challenged in court.
Because both these posted CBSC filings and the actual ordinances adopted by the local jurisdictions
are public records, comparative assessment of these presumably identical documents should be a
simple process; however, such comparative analyses are complicated by the Commission’s practice
of not promptly posting a received ordinance while it still is being internally processed by staff.
Note again that even if a jurisdiction’s filing has been posted on the CBSC’s website for the 2019
Title 24 cycle, that posting – in and of itself – does not constitute dispositive evidence that these
modified “building standards”: a) are reasonably based upon “local climatic, geological or
topographical conditions”, b) have been declared “reasonably necessary” (see Section B.4 above), 47
and c) are “expressly marked” and identified (see Section B.11 below).
In contrast, for the completed 2016 Title 24 cycle, 48 a jurisdiction’s failure to file with the CBSC
an ordinance justifying their local code modifications to actual “building standards” would seem to
conclusively demonstrate that these modifications never were “effective or operative” in accordance
with the requirements of HSC 17958.5 and 17958.7.
As previously noted, Section C.2 of this report presents an example of the Commission requiring a
jurisdiction (the City and County of San Francisco) to provide an “express finding” to specifically
justify its unsupported modification of a relatively minor “building standard” provision regarding
fence heights.
46

https://codelibrary.amlegal.com/codes/sanbernardino/latest/sanberncty_ca/0-0-0-48774
Reference: Building Industry Association of the San Joaquin Valley v. City of Fresno (2008).
48
https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances: “Ordinances are listed alphabetically by local
jurisdiction name (city, county, or city and county). No ordinance number indicates that no ordinance was filed with
CBSC.”
[Bold added.]
47
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•

Similarly, Section C.3 presents examples from several other jurisdictions of modifications to
comparable “building standards” for which no justifications have been filed with the CBSC
(thus likely rendering these modifications “not operative” if challenged).
In like manner, Section C.5 (for San Bernardino County), C.6a (for Humboldt County) and
C.6.b (for the City of Arcata), C.7 (for the City of Santa Barbara), and C.8 and C.9 (for Los
Angeles County) identify a variety of major procedural errors that, if challenged, very likely
could render invalid all (or part) of these jurisdictions’ amended “building standards”. 49

As noted, there should be no doubt that comparable examples could be found at local jurisdictions
throughout the State of California. 50
• Therefore, while the Commission’s staff (totaling only 13 personnel) 51 very likely is fully
jammed with other tasks, it certainly would be beneficial to the general public if the CBSC
website 52 for the 2019 Title 24 cycle was modified in some manner to readily reflect whether or
not the Commission has received “not-yet-processed” filings that have not yet been posted.
• Otherwise, the Commission’s overall processes will remain unduly opaque.

*****

49

As already noted, as further reviewed at Section D.2 of this report, a quick review of the CBSC’s website for the
current 2019 Title 24 codes cycle suggests that no ordinance filings have been made by twelve of the 50th largest cities
in California: Ontario, Elk Grove, Garden Grove, Palmdale, Pomona, Escondido, Orange, Concord, Thousand Oaks,
Simi Valley, Victorville, and Vallejo.
50
As further reviewed at Section B.9 of this report, likely the most common ordinance-filing deficiency throughout the
state is a procedural failure to properly adopt and/or amend code Appendices.
51
https://www.dgs.ca.gov/BSC/About/CBSC-Staff
52
https://www.dgs.ca.gov/BSC/Codes/2019-Ordinances
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 B.8

Background Information – Understanding Title 24 Code “Matrix Adoption Tables”

The California Building Code (and the other Title 24 building standards promulgated by the CBSC)
constitute amended versions of “model” codes published by the entities identified at HSC 17922:
• “(1) The Uniform Housing Code of the International Conference of Building Officials, except its
definition of “substandard building.”
“(2) The International Building Code of the International Code Council.
“(3) The International Residential Code of the International Code Council.
“(4) The Uniform Plumbing Code of the International Association of Plumbing and Mechanical
Officials.
“(5) The Uniform Mechanical Code of the International Association of Plumbing and
Mechanical Officials.
“(6) The National Electrical Code of the National Fire Protection Association.
“(7) The International Existing Building Code of the International Code Council.”
These “model” codes have no legal authority until they have been adopted (typically with some
amendments) by the controlling state or regional (e.g., Northern Nevada) or local (e.g., New York
City) jurisdiction. As discussed, here in California, it is the CBSC, working with 13 different state
agencies, such as HCD or the Division of the State Architect (DSA) for schools or the Office of
Statewide Health Planning and Development (OSHPD) for hospitals, that promulgates these abovelisted model codes (with many amendments) as binding statewide Title 24 building standards.
• To distinguish between the original model code language and the incorporated California
amendments, including exclusive California standards, these amendments appear in italics in the
published California building standards.
• Further, it is important to note that for many of these CBSC-promulgated Title 24 building
standards each chapter is provided with a “California Matrix Adoption Table”, which is a nonregulatory aid intended to show the user: a) which state agencies have adopted and/or amended
given sections of the model code; and b) the nature of those modifications that have been made
since the last triennial edition of these Title 24 standards.
• Consider the technical information presented in Figures 2 thru 4 below (copied from the 2016
editions of the California Building Code and the California Fire Code):

Figure 2 – (Copied from 2016 CBC) – The “Matrix Adoption Tables” (e.g., see Figures 3 and 4 below) use these
symbols to identify changes or deletions to specific California amendments from the previous Title 24 code.

•

For example, at Figure 3 below depicting a partial “Matrix Adoption Table” for Chapter 14 of
the 2016 CBC, note that while the Building Standards Commission (BSC) has adopted, for most
of California’s buildings, the entire chapter, both DSA and OSHPD’s Division 1 (regulating
hospitals) and Division 4 (regulating “correctional treatment centers”) have added at Section
1405.1.1 a code requirement applicable only for certain medical facilities.

•

Similarly, also at Figure 3, note that HCD (which regulates residential buildings) did adopt a
specific amendment at Section 1405.3.2, but did not adopt Table 1405.3.2.
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Figure 3 – Partial “Matrix Adoption Table” for Chapter 14 (Exterior Walls) of the 2016 CBC.

Figure 4 – Partial “Matrix Adoption Table” for Chapter 11 (Construction Requirements for Existing Buildings) of
the 2016 California Fire Code.
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•

•

In contrast, note at Figure 4 above that only certain sections of Chapter 11 (Construction
Requirements for Existing Buildings) of the model International Fire Code (IFC) have been
adopted by the State Fire Marshal. 53
Importantly, while the entirety of Chapter 11 from the model IFC is published within the
California Fire Code, only Sections 1103.7 (partial), 1107, 1113, 1114, 1115 and 1116 are
operative within the State of California.

The acronyms of the various “adopting state agencies” that contribute to the Title 24 standards (as
seen in the adoption matrices at Figures 3 and 4 above) are identified at Figure 5:

Figure 5 – Coped from 2016 CBC – Acronyms of “adopting state agencies” that contribute to Title 24 standards.
53

“An agency's statutory authority for certain occupancies or building applications determines which chapter or
section may be adopted, repealed, amended or added. See Chapter 1, Division I, Sections 1.2 through 1.14 for agency
authority, building applications and enforcement responsibilities.”
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Further, the Building Standards Commission advises: 54
• “Matrix Adoption Tables play an important role in assisting with the proper use of Title 24,
Parts 2, 2.5, 3, 4, 5, 9, 10 and 11. The adoptions of model code language and/or California
amendments by state agencies are identified in Matrix Adoption Tables located at the beginning
of each chapter, or division within a chapter or article, of the code. The tables identify code
provisions that are adopted and not adopted by various state agencies. Adopted code provisions
may be applied to building types or building features that are within the jurisdiction of each
state agency. The tables are non-regulatory and serve only to assist the user in the proper
application of Title 24 requirements.
“A Matrix Adoption Table is provided only for adopted model code chapters, or divisions within
a chapter or article. If there is no Matrix Adoption Table for a printed model code chapter, or
the provided Matrix Adoption Table is blank, that means the chapter or article has not been
adopted for application to buildings subject to a state agency’s jurisdiction. There are also
Matrix Adoption Tables for chapters that are entirely California amendments.
“For those building occupancies or building features not subject to the adoptions by a state
agency, the published model code provisions apply. For example, no state agency has authority
to regulate the structural system of a Group B, M, or S Occupancy (unless part of a state
regulated building occupancy such as a school or hospital), thus the published model code
provisions apply.”
“There are no Matrix Adoption Tables in Parts 1, 6, 8 or 12 of Title 24 because these parts do
not contain a mixture of model code text and California amendments, or they are a
California-developed standard with the application explained within the code.” [Bold added.}
In summary, users of Parts 2, 2.5, 3, 4, 5, 9, 10, and 11 of the Title 24 building standards can
identify which provisions are (or are not) operative at specific buildings in the state by reviewing
the “Matrix Adoption Tables” serving each chapter. Failure to consult these tables can lead to
major analytical errors. 55
• Note that Title 24, Part 7 is vacant. 56

*****

54

https://www.dgs.ca.gov/BSC/Frequently-Asked-Questions
In my professional experience, any opinions offered by a self-professed ‘California codes’ expert who cannot readily
explain the workings of Title 24’s Matrix Adoption Tables should be very closely examined.
56
https://www.dgs.ca.gov/BSC/Frequently-Asked-Questions: “In past editions of Title 24, Part 7 contained elevator
construction standards, which duplicated standards in the California Code of Regulations, Industrial Regulations, Title
8, Chapter 4, Subchapter 6, commencing with Section 3000 (viewable at the websites of the Office of Administrative
Law - oal.ca.gov - or the Department of Industrial Relations - dir.ca.gov). Title 8 standards for elevators are developed
and adopted by the California Department of Industrial Relations, Division of Occupational Safety and Health, better
known as Cal/OSHA. These Cal/OSHA standards apply to conveyances including elevators, escalators, dumbwaiters
and stairway chairlifts. These standards are not building standards because the definition of the term building standard
provided by California Health and Safety Code Section 18909(j) excludes standards promulgated by Cal/OSHA.”
55
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 B.9

Background Information – Understanding the CBC and CRC Appendices

The California Building Code (Title 24, Part 2) and California Residential Code (Title 24, Part 2.5)
contain various potentially “not mandatory” appendices: “1.1.4 Appendices. Provisions contained
in the appendices of this code shall not apply unless specifically adopted by a state agency or
adopted by a local enforcing agency in compliance with Health and Safety Code Section 18901 et.
seq. for Building Standards Law, Health and Safety Code Section 17950 for State Housing Law and
Health and Safety Code Section 13869.7 for Fire Protection Districts.”
[Bold added.]
• For example, note in Figures 6 and 7 below that the California Residential Code (CRC) includes
“Appendix R” (“Light Straw-Clay Construction”) for any local jurisdiction wishing to allow this
material to be used at “nonbearing wall infill systems”. 57

Figure 6 – Copied from the 2016 California Residential Code.

Figure 7 – Copied from 2016 CRC: “The provisions contained in this appendix are not mandatory unless
specifically referenced in the adopting ordinance” of the local jurisdiction. (No state agency adoption.)

57

A Google search reveals multiple jurisdictions in California that have adopted CRC Appendix R (Light-Straw-Clay
Construction) and/or CRC Appendix S (Strawbale Construction).
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Similarly, note at Figure 8 and Figure 9 below that the California Building Code (CBC) includes
Appendix J (“Grading”):
• “Appendix J provides standards for the grading of properties. The appendix also provides
standards for administration and enforcement of a grading program including permit and
inspection requirements. Appendix J was originally developed in the 1960s and used for many
years in jurisdictions throughout the western states. It is intended to provide consistent and
uniform code requirements anywhere grading is considered an issue.”
[Bold added.]
Note again, as further reviewed at Section B.3.1 of this report: in 1970, the Legislature (Stats. 1970,
ch. 1436) imposed new requirements, at Health and Safety Code (HSC) Section 17958.7, to
promote “uniformity of codes throughout the State of California”:
• “The Legislature hereby finds and declares that the uniformity of codes throughout the State of
California is a matter of statewide interest and concern since it would reduce housing costs and
increase the efficient of private housing construction industry and its production.
“Uniformity can be achieved within a framework of local autonomy, by allowing local
governments to adopt changes making modifications in such codes but requiring express
findings as reasons for these changes, which would serve as a deterrent to the excessive
adoptions of changes or modifications.”
• These 1970 legislative findings remain a critical foundation of the modern Title 24 building
standards administered by the Commission.
• To achieve this mandated degree of reasonable uniformity in the statewide codes, the CBSC:
a) allows a jurisdiction to not adopt code appendices (e.g., some jurisdictions simply have no
interest in allowing the use of “light straw-clay” construction materials); and b) requires any
interested jurisdiction to adopt (and amend) this appendix by local ordinance that fully complies
with the “express findings” process required by HSC 17958.7 and HSC 17958.7:
“A local ordinance amendment that relates to the implementation or enforcement of a building
standard, such as an amendment to administrative provisions or the adoption of a model code
appendix, necessitates …express findings that the amendment is reasonably necessary because
of local climatic, geological, topographic or environmental conditions. The amendment also
must be expressly marked in a manner to distinguish the amendment text from the published text
of Title 24.” 58

Figure 8 – Copied from the 2016 California Building Code: Appendix J “is intended to provide consistent and
uniform code requirements anywhere grading is an issue.”
58

As further reviewed at Section B.3.2 of this report, reference the CBSC’s 2019 edition of its “Guide for Local
Amendments of Building Standards”, a copy of which is attached as Exhibit B.
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Attached as Exhibit C to this report is “Appendix J – Grading” from the 2019 California Building
Code. As seen at Figure 9, one state agency (“HCD 1” / “HCD 2”) has adopted the entire chapter,
with only one amendment at Section J104.1. As previously noted, “HCD” is the acronym for the
Department of Housing and Community Development:
• Per CBC Section 1.8.2.1.1: “HCD 1” code regulations apply statewide to: “Hotels, motels,
lodging houses, apartments, dwellings, dormitories, condominiums, shelters for homeless
persons, congregate residences, employee housing, factory-built housing and other types of
dwellings containing sleeping accommodations with or without common toilet or cooking
facilities including accessory buildings, facilities, and uses thereto.”
• In contrast, per CBC Section 1.8.2.1.3: “HCD 2” regulations apply statewide to: “Permanent
buildings, and permanent accessory buildings or structures, constructed within mobilehome
parks and special occupancy parks that are under the control and ownership of the park
operator.” 59

Figure 9 – The “Matrix Adoption Table” shows HCD has adopted Appendix J of the 2019 CBC.

In short, the “Matrix Adoption Table” for Appendix J of the 2019 CBC informs the public that, at a
minimum, compliance with these grading standards will be required for all sitework associated with
any type of residential construction in California.
• Via an ordinance properly filed with the CBSC, a local jurisdiction can amend Appendix J to
impose the same (or stricter) standards for sitework associated with commercial developments.
• However, importantly, without such an ordinance properly filed with the CBSC, efforts by
a local jurisdiction to regulate grading activities at sitework associated with non-residential
properties very likely could successfully be challenged in court.
59
While mobile homes, manufactured homes, recreational vehicles, and other forms of readily movable housing are
not regulated via CBSC-promulgated building standards, these Title 24 codes do control construction of permanent
buildings, structures, and related sitework (e.g., grading, drain systems, underground plumbing, and electrical service).
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As further reviewed above at Section B.3.2 of this report:
• “The following are common causes for rejecting an amendment filing:
o “The filing documents do not include the required express findings that each amendment is
reasonably necessary because of local climatic, geological, topographic or environmental
conditions, when required by the authorizing state law.”
[Original bold.]
o “The filing documents [are not] expressly marked in a manner to distinguish the
amendment text from the published text of Title 24, when required by the authorizing state
law.”
[Original bold.]
o “The filing documents for amendment to administrative provisions in Title 24 that relate to
the implementation or enforcement of a building standard do not have express findings
that each amendment is reasonably necessary because of local climatic, geological,
topographic or environmental conditions and/or are not expressly marked in a manner to
distinguish the amendment text from the published text of Title 24, when required by the
authorizing state law.”
[Original bold.]
o “The filing documents for the adoption of an appendix that relate to the implementation or
enforcement of a building standard do not have express findings that each amendment is
reasonably necessary because of local climatic, geological, topographic or environmental
conditions and/or are not expressly marked in a manner to distinguish the amendment text
from the published text of Title 24, when required by the authorizing state law.” 60
[Original bold.]

Later sections of this report present examples of local amendments to building standards that
very likely could successfully be challenged as being “not operative” due to substantive failures or
errors in the “express findings” process.
• “The amendments are neither effective nor operative until copies of both the express findings
and the amendments, with the amendments expressly marked and identified as to the applicable
findings, have been filed with the California Building Standards Commission.” 61
[Original underlining.]

*****

60
61

Reference CBSC’s 2019 edition of its “Guide for Local Amendments of Building Standards”, attached as Exhibit B.
Reference “Building Standards Bulletin 99-01” (a copy of which is included in Exhibit A), issued on March 17, 1999,
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 B.10

Background Information – Key Sections (Current) from the Health and Safety Code

For the purposes of assisting independent review of the following sections of this report, these
current sections of the Health and Safety Code are reiterated: 62
• HSC 17922 (partial): “(a) Except as otherwise specifically provided by law, the building
standards adopted and submitted by the department for approval pursuant to Chapter 4
(commencing with Section 18935) of Part 2.5, and the other rules and regulations that are
contained in Title 24 of the California Code of Regulations, as adopted, amended, or repealed
from time to time pursuant to this chapter shall be adopted by reference, except that the building
standards and rules and regulations shall include any additions or deletions made by the
department. The building standards and rules and regulations shall impose substantially the
same requirements as are contained in the most recent editions of the following international or
uniform industry codes as adopted by the organizations specified:
(1) The Uniform Housing Code of the International Conference of Building Officials, except
its definition of “substandard building.”
(2) The International Building Code of the International Code Council.
(3) The International Residential Code of the International Code Council.
(4) The Uniform Plumbing Code of the International Association of Plumbing and
Mechanical Officials.
(5) The Uniform Mechanical Code of the International Association of Plumbing and
Mechanical Officials.
(6) The National Electrical Code of the National Fire Protection Association.
(7) The International Existing Building Code of the International Code Council.” 63
“(b) In adopting building standards for approval pursuant to Chapter 4 (commencing with
Section 18935) of Part 2.5 for publication in the California Building Standards Code and in
adopting other regulations, the department shall consider local conditions and any amendments
to the international or uniform codes referred to in this section. Except as provided in Part 2.5
(commencing with Section 18901), in the absence of adoption by regulation, the most recent
editions of the international or uniform codes referred to in this section shall be considered to
be adopted one year after the date of publication of the applicable international or uniform
codes.”
“(c) Except as provided in Section 17959.5, local use zone requirements, local fire zones,
building setback, side and rear yard requirements, and property line requirements are hereby
specifically and entirely reserved to the local jurisdictions notwithstanding any requirements
found or set forth in this part.”
“(d) …Building additions or alterations which increase the area, volume, or size of an existing
building, and foundations for apartment houses and dwellings moved, shall comply with the
requirements for new buildings or structures specified in this part, or in building standards
published in the California Building Standards Code, or in the other rules and regulations
adopted pursuant to this part...”
“…(g) A local ordinance may not permit any action or proceeding to abate violations of
regulations governing maintenance of existing buildings, unless the building is a substandard
building or the violation is a misdemeanor.” 64
62

To determine if subsequent revisions have been made to any of these cited Health and Safety Codes, reference the
State’s “Code Search” website: http://leginfo.legislature.ca.gov/faces/codes.xhtml
63
Regarding the State’s adoption of these model “I-codes”, reference “An Abridged History of the Statewide ‘California
Building Code’” (www.ravelar.com/articles/Abridged-History-of-the-Statewide-California-Building-Code.pdf).
64
To date, HSC 17922 was last amended by Stats. 2016, ch. 714, sec. 15. (SB 944), effective January 1, 2017.
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•

•

•

•

HSC 17958: “Except as provided in Sections 17958.8 and 17958.9, any city or county may make
changes in the provisions adopted pursuant to Section 17922 and published in the California
Building Standards Code or the other regulations thereafter adopted pursuant to Section 17922
to amend, add, or repeal ordinances or regulations which impose the same requirements as are
contained in the provisions adopted pursuant to Section 17922 and published in the California
Building Standards Code or the other regulations adopted pursuant to Section 17922 or make
changes or modifications in those requirements upon express findings pursuant to Sections
17958.5 and 17958.7. If any city or county does not amend, add, or repeal ordinances or
regulations to impose those requirements or make changes or modifications in those
requirements upon express findings, the provisions published in the California Building
Standards Code or the other regulations promulgated pursuant to Section 17922 shall be
applicable to it and shall become effective 180 days after publication by the California Building
Standards Commission. Amendments, additions, and deletions to the California Building
Standards Code adopted by a city or county pursuant to Section 17958.7, together with all
applicable portions of the California Building Standards Code, shall become effective 180 days
after publication of the California Building Standards Code by the California Building
Standards Commission.” 65
HSC 17958.5: “…in adopting the ordinances or regulations pursuant to Section 17958, a city
or county may make those changes or modifications in the requirements contained in the
provisions published in the California Building Standards Code and the other regulations
adopted pursuant to Section 17922, including, but not limited to, green building standards, as it
determines, pursuant to the provisions of Section 17958.7, are reasonably necessary because of
local climatic, geological, or topographical conditions.
“For purposes of this section, a city and county may make reasonably necessary modifications
to the requirements, adopted pursuant to Section 17922, including, but not limited to, green
building standards, contained in the provisions of the code and regulations on the basis of local
conditions.” 66
HSC 17958.7: “(a) …the governing body of a city or county, before making any modifications
or changes pursuant to Section 17958.5, shall make an express finding that such modifications
or changes are reasonably necessary because of local climatic, geological or topographical
conditions. Such a finding shall be available as a public record. A copy of those findings,
together with the modification or change expressly marked and identified to which each finding
refers, shall be filed with the California Building Standards Commission. No modification or
change shall become effective or operative for any purpose until the finding and the
modification or change have been filed with the California Building Standards Commission.
“(b) The California Building Standards Commission may reject a modification or change filed
by the governing body of a city or county if no finding was submitted.” 67
HSC 18908: “(a) “Building” means any structure used for support or shelter of any use or
occupancy. “Structure” means that which is built or constructed, an edifice or building of any
kind or any piece of work artificially built or composed of parts joined together in some definite
manner, except any mobilehome as defined in Section 18008, manufactured home, as defined in
Section 18007, special purpose commercial coach, as defined in Section 18012.5, and
recreational vehicle, as defined in Section 18010.

65

To the date of this report, HSC 17958 was last amended by Stats. 1997, ch. 645, sec. 9, effective January 1, 1998.
To the date of this report, HSC 17958.5 was last amended by Stats. 2009, ch. 89, sec. 1. (AB 210), effective January
1, 2010.
67
To the date of this report, HSC 17958.7 was last amended by Stats. 1997, ch. 645, sec. 12., effective January 1, 1998.
66

AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 40 of 79

•

•

68
69

“(b) “Building” includes a structure wherein things may be grown, made, produced, kept,
handled, stored, or disposed of.
“(c) All appendages, accessories, apparatus, appliances, and equipment installed as a part of
building or structure shall be deemed to be a part thereof.
“(d) “Building” does not include machinery, equipment, or appliances installed for
manufacture or process purposes only, any construction installations which are not a part of a
building, or any tunnel, mine shaft, highway, or bridge.” 68
HSC 18909 (partial): “(a)“Building standard” means any rule, regulation, order, or other
requirement, including any amendment or repeal of that requirement, that specifically
regulates, requires, or forbids the method of use, properties, performance, or types of materials
used in the construction, alteration, improvement, repair, or rehabilitation of a building,
structure, factory-built housing, or other improvement to real property, including fixtures
therein, and as determined by the commission.
“(b) Except as provided in subdivision (d), “building standard” includes architectural and
design functions of a building or structure, including, but not limited to, number and location of
doors, windows, and other openings, stress or loading characteristics of materials, and methods
of fabrication, clearances, and other functions.
“(c) “Building standard” includes a regulation or rule relating to the implementation or
enforcement of a building standard not otherwise governed by statute, but does not include the
adoption of procedural ordinances by a city or other public agency relating to civil,
administrative, or criminal procedures and remedies available for enforcing code violations.
“(d) “Building standard” does not include any safety regulations that any state agency is
authorized to adopt relating to the operation of machinery and equipment used in
manufacturing, processing, or fabricating, including, but not limited to, warehousing and food
processing operations, but not including safety regulations relating to permanent appendages,
accessories, apparatus, appliances, and equipment attached to the building as a part thereof, as
determined by the commission.
“(e) “Building standard” does not include temporary scaffoldings and similar temporary safety
devices and procedures that are used in the erection, demolition, moving, or alteration of
buildings.”
“…(j) “Building standard” does not include any regulation adopted by the Department of
Resources Recycling and Recovery, the Department of Toxic Substances Control, the
Occupational Safety and Health Standards Board, or the State Water Resources Control Board
concerning the discharge of waste to land or the treatment, transfer, storage, resource recovery,
disposal, or recycling of the waste.” 69
HSC 18938.5: “(a) Only those building standards approved by the commission, and that are
effective at the local level at the time an application for a building permit is submitted, shall
apply to the plans and specifications for, and to the construction performed under, that building
permit.
“(b) (1) A local ordinance adding or modifying building standards for residential occupancies,
which are published in the California Building Standards Code, shall apply only to an
application for a building permit submitted after the effective date of the ordinance and to the
plans and specifications for, and the construction performed under, that permit.” [Bold added.]
“(2) Paragraph (1) shall not apply to any of the following:
To the date of this report, HSC 18908 was last amended by Stats. 1987, ch. 1053, sec. 3.
To the date of this report, HSC 18909 was last amended by Stats. 2017, ch. 418, sec. 1., effective January 1, 2018.
AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 41 of 79

•

“(A) A city or county that has been subject to an emergency proclaimed pursuant to the
California Emergency Services Act (Chapter 7 (commencing with Section 8550) of Division
1 of Title 2 of the Government Code).
“(B) A permit that is subsequently deemed expired because the building or work authorized
by the permit is not commenced within 12 months from the date of the permit or the
permittee has abandoned the work authorized by the permit.
“(C) A permit that is subsequently deemed suspended or revoked because the building
official has, in writing, suspended or revoked the permit due to its issuance in error or on
the basis of incorrect information supplied.
“(c) No model code made applicable to any additional occupancy shall apply to any project that
has been submitted for a building permit prior to the effective date of that model code.” 70
HSC 18941.5: “(a) (1) Amendments, additions, and deletions to the California Building
Standards Code, including, but not limited to, green building standards, adopted by a city,
county, or city and county pursuant to Section 18941.5 or pursuant to Section 17958.7, together
with all applicable portions of the California Building Standards Code, shall become effective
180 days after publication of the California Building Standards Code by the commission, or at a
later date after publication established by the commission.
“(2) The publication date established by the commission shall be no earlier than the date the
California Building Standards Code is available for purchase by the public.
“(b) Neither the State Building Standards Law contained in this part, nor the application of
building standards contained in this section, shall limit the authority of a city, county, or city
and county to establish more restrictive building standards, including, but not limited to, green
building standards, reasonably necessary because of local climatic, geological, or
topographical conditions. The governing body shall make the finding required by Section
17958.7 and the other requirements imposed by Section 17958.7 shall apply to that finding.
Nothing in this section shall limit the authority of fire protection districts pursuant to
subdivision (a) of Section 13869.7. Further, nothing in this section shall require findings
required by Section 17958.7 beyond those currently required for more restrictive building
standards related to housing.” 71

*****

70
71

To date, HSC 18938.5 was last amended by Stats. 2018, ch. 655, sec. 1. (AB 2913), effective January 1, 2019.
To date, HSC 18941.5 was last amended by Stats. 2009, ch. 89, sec. 2. (AB 210), effective January 1, 2010.
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 B.11

Background – Formatting of the “Expressly Marked” “Express Findings”

As extensively reviewed at Sections B.3.1 and B.3.2 above:
• “A local ordinance amendment that relates to the implementation or enforcement of a building
standard, such as an amendment to administrative provisions or the adoption of a model code
appendix, necessitates …express findings that the amendment is reasonably necessary because
of local climatic, geological, topographic or environmental conditions. The amendment also
must be expressly marked in a manner to distinguish the amendment text from the published text
of Title 24.” 72
While there are no specified formatting requirements for a local jurisdiction’s submissions of its
“reasonably necessary” “expressly marked” “express findings”, they must be presented in a manner
that allows reviewers “to distinguish the amendment text from the published text of Title 24.”
• An example of excellent “expressly marked” “express findings” by the City and County of San
Francisco is reviewed below at Section C.3 of this report.
• In contrast, a highly egregious example of deficiently “marked” “express findings” by Los
Angeles County is reviewed below at Section C.9.
In 1972, California’s Attorney General opined (55 Ops.Cal.Atty.Gen. 157):
• “Directing our attention to the provision that the city or county “shall make an express finding
that such modifications or changes or needed,” we conclude that a single finding may suffice to
support more than one change or modification. However, it is reasonable to interpret the
statute as requiring the finding to be specifically directed toward each and every change or
modification which it purports to support. Therefore, a single finding could not cover a
number of changes or modifications in a situation where the subject matter or the factual
basis for the changes were not related.”
[Bold added.]
• Two examples of highly overbroad sets of “express findings” by the City of Santa Barbara (see
Section C.7) and Los Angeles County (see Section C.9) are reviewed below.
As previously noted, the Commission’s 2019 Title 24 Guide (attached as Exhibit B) advises:
• “CBSC is not authorized by law to evaluate the merits of the express findings of a local
government as to the local climatic, geological, topographical or environmental (for
CALGreen) conditions necessitating the amendments. The following are common causes for
rejecting an amendment filing:
o “The filing documents do not include the required express findings that each amendment is
reasonably necessary because of local climatic, geological, topographic or environmental
[Original bold.]
conditions, when required by the authorizing state law.”
o “The filing documents [are not] expressly marked in a manner to distinguish the
amendment text from the published text of Title 24, when required by the authorizing state
law.”
[Original bold.]
In short, the CBSC has authority to reject improperly filed or procedurally incomplete ordinances,
not to evaluate the proprietary or merits of submitted findings. As far back as 1972, the Attorney
General opined (55 Ops.Cal.Atty.Gen. 157): “The statute thus provides that the Department [i.e.,
HCD, the predecessor of the CBSC] function as a depository, and it does not require or permit the
Department to exercise additional functions such as review or interpretation of the findings.”
72

2019 CBSC “Guide for Local Amendments of Building Standards” attached as Exhibit B.
AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 43 of 79

Importantly, as reviewed above at Section B.4 (ref. Building Industry Association of the San
Joaquin Valley v. City of Fresno, 2008), these submitted local ordinances must include an “express
finding” that the modifications and changes are “reasonably necessary”:
• “We are not the first court to observe that the language of Health and Safety Code section
17958.7 is clear. "To qualify for this preemption exception, the local agency must (as provided
in subdivision (a) of section 17958.7) ‘make an express finding that such modifications or
changes are reasonably necessary because of local climatic, geological or topographical
conditions.'"
“At oral argument the City contended that the case of Sanguinetti v. City Council (1965) 231
Cal.App.2d 813 permits this court to find substantial compliance with Health and Safety Code
section 17958.7. We see nothing in that case, however, which would justify deeming the total
absence of any finding whatsoever addressing the topic of the reasonable necessity (or not) of
the modifications contained in the ordinance to constitute substantial compliance with the
statutory requirement of an "express finding that such modifications or changes are reasonably
necessary because of local climatic, geological or topographical conditions." (Health & Saf.
Code, § 17958.7, subd. (a).) Sanguinetti addresses neither the requirements of Health and
Safety Code section 17958.7 nor the meaning of the term "express finding." The adjective
"express" has been defined to mean "expressed and not implied; explicit" (Webster's New World
Dict. (2d college ed. 1982) p. 495) and "[c]learly and unmistakenly communicated; directly
stated" (Black's Law Dict. (8th ed. 2004) p. 620). "Words used in a statute . . . should be given
the meaning they bear in ordinary use. [Citations.] If the language is clear and unambiguous
there is no need for construction. . . ." (Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735;
Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977.) The express finding of reasonable necessity
required by Health and Safety Code section 17958.7 was not made here.”
In short, if a local jurisdiction does not follow lawful procedures in adopting a modified “building
standard” or does not set forth an “express finding” pursuant to the requirements of HSC 17958.7
showing that certain local climatic, geological, or topographical condition(s) reasonably necessitate
the modification, then this locally adopted mandate very likely could be invalidated through the
judicial review process.

*****
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 B.12

Background – What Are “Nonbuilding Standards, Orders and Regulations”?

Very logically, “nonbuilding standards” published in the various Title 24 codes are those provisions
that do not constitute “building standards”, as defined at HSC 18909 (see Section B.10 above):
• CBC Section 1.1.6: “Nonbuilding standards, orders and regulations. Requirements contained in
the California Building Code, or in any other referenced standard, code or document, which are
not building standards as defined in Health and Safety Code Section 18909, shall not be
construed as part of the provisions of this code.”
As examples of a “nonbuilding standard” (or “administrative” provision), consider the following:
• Section 106A.3.3 of the San Francisco Building Code: “Information on plans and specifications.
Plans and specifications shall be drawn to scale on substantial paper of a size not less than 11inch by 17-inch (279.4 mm × 431.8 mm) and shall be of sufficient clarity to indicate the
location, nature and extent of the work proposed and show in detail that it will conform to the
provisions of this code and all relevant laws, ordinances, rules and regulations.”
• Section 105.2.2 (“Repairs”) of the Redwood City Building Code: “Application or notice to the
building official is not required for ordinary repairs to structures, replacement of lamps or the
connection of approved portable electrical equipment to approved permanently installed
receptacles. Such repairs shall not include the cutting away of any wall, partition or portion
thereof, the removal or cutting of any structural beam or load-bearing support, or the removal
or change of any required means of egress, or rearrangement of parts of a structure affecting
the egress requirements; nor shall ordinary repairs include addition to, alteration of,
replacement or relocation of any standpipe, water supply, sewer, drainage, drain leader, gas,
soil, waste, vent or similar piping, electric wiring or mechanical or other work affecting public
health or general safety.”
[Importantly, note that Redwood City takes great care in this administrative provision to inform
its citizenry of the highly limited nature of those “ordinary repairs” that would be exempt from
requiring a building permit.] 73
As previously reviewed, local amendments to administrative regulations need not be submitted to
the Commission: “Local regulations necessary to carry out procedures by a city, county, or city and
county relating to civil, administrative, or criminal procedures and remedies available for
enforcing code violations, and that do not establish building standards, may be enacted without
meeting the requirements of HS Code, Sections 17958, 17958.5, 17958.7 and 18941.5.” 74
However, poorly considered amendments by a local jurisdiction can transform an “administrative”
regulation (a “nonbuilding standard”) into an “enforcement standard” (i.e., a “building standard”)
requiring the submittal of “express findings” to the CBSC.
• HSC 18909(c): ““Building standard” includes a regulation or rule relating to the
implementation or enforcement of a building standard not otherwise governed by statute, but
does not include the adoption of procedural ordinances by a city or other public agency relating
to civil, administrative, or criminal procedures and remedies available for enforcing code
violations.”
[Bold added.]
73

Section 105.1 of the 2019 CBC mandates: “Any owner or owner’s authorized agent who intends to construct, enlarge,
alter, repair, move, demolish or change the occupancy of a building or structure, or to erect, install, enlarge, alter,
repair, remove, convert or replace any electrical, gas, mechanical or plumbing system, the installation of which is
regulated by this code, or to cause any such work to be performed, shall first make application to the building official
and obtain the required permit.”
74
“California Building Standards Commission Information Bulletin 19-05”, a copy of which is included in Exhibit A.
AVELAR | 590 Ygnacio Valley Road, Suite 200 | Walnut Creek, CA 94596 | (© October 8, 2020)

“Express Finding” Requirements for Local Amendments to California’s Title 24 Building Codes – page 45 of 79

•

As further reviewed at Section C.2 of this report, the Commission specifically has advised Los
Angeles County that: “Health & Safety Code sections 18909 defines a building standard to
include an enforcement standard.”

Consider the following hypothetical amendments to partial Section 105.2 (“Work Exempt from
Permit”) of the 2019 CBC, which states, “Permits shall not be required for the following: …1. Onestory detached accessory structures used as tool and storage sheds, …provided that the floor area
is not greater than 120 square feet.”:
• Hypothetical Amendment #1: would amending the maximum floor area for a no-permit-required
tool shed to no greater than 5,000 square feet constitute a “building standard”?
• Hypothetical Amendment #2: would amending the maximum floor area for a no-permit-required
tool shed to no greater than 50 square feet constitute a “building standard”?
• Hypothetical Amendment #3: would amending the maximum floor area for a no-permit-required
tool shed to no greater than 100 square feet constitute a “building standard”?
For all three of these hypothetical questions, per the definition of a “building standard” provided at
HSC 18909(b), the answers are, of course, “Yes”.
• HSC 18909: “(b) … “building standard” includes architectural and design functions of a
building or structure, including, but not limited to, number and location of doors, windows, and
other openings, stress or loading characteristics of materials, and methods of fabrication,
clearances, and other functions.”
(Also reference Section B.10 above)
Any argument that such amendments regarding which particular “floor area” dimensions would
(or would not) trigger pulling a building permit are only “administrative” (“nonbuilding”) in nature
simply ignores the architectural and design impacts of these changes:
• Any decision by a local jurisdiction to allow construction of a massive 5,000 sf “tool shed”
without permits, plan review, architectural design and structural engineering (e.g., to assess the
“number and location of doors, windows, and other openings, stress or loading characteristics
of materials, and methods of fabrication, clearances, and other functions”), and final inspection
and approval by the local building department would violate both common sense and multiple
other Title 24 building standards.
• Similarly, any decision by a local jurisdiction to increase the amount of required permitting,
plan review, architectural design, and/or final inspection activities by reducing the maximum
allowable “floor area” exemption certainly also constitutes modification of CBSC-promulgated
Title 24 building standards.
Simply put, a primary task for a jurisdiction’s building inspectors is to enforce the “building
standards” necessary to comply with a specific “building permit” issued by the jurisdiction. Any
argument that an increased rate of local issuance of building permits for these tool “sheds” does not
also simultaneously entail an increased rate of enforcement of local building standards is absurd.
(This “nonbuilding/administrative” vs. “building standard” and “enforcement standard” issue is
further reviewed at Sections C.1, C.2, C.3, C.5, C.6a, C.6b, and C.8 below.)

*****
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 C.1

Example #1 – Placer County Ordinance No. 5691-B

Consider Placer County Ordinance No. 5691-B (a copy of which is attached as Exhibit D) adopted
by the County’s Board of Supervisors on November 12, 2014 to establish current best management
practices and standards for the safe and reliable conveyance of liquid petroleum gas (propane) in
Placer County's “High Country” elevations greater than 5000 feet above sea level:
• “Nearly two years ago, Placer County's “High Country” experienced snow to such depths that
propane systems began to fail. In spite of the County's previous efforts to establish Liquid
Petroleum Gas (LPG) best management practices and “High Country” standards in 1982 due
to a similar heavy snowfall incident, nearly 50 propane leaks were reported and one residence
was destroyed as a result of a LPG leak explosion during the winter of 2010/11. Since the
2010/11 incidents, a “High Country” focus group was formed with the intent of modifying LPG
practices and standards for the conditions experienced in elevations greater than 5000 feet
above sea level in Placer County. The group was comprised of the County's Building Official, a
representative from the Contractor's Association of Truckee-Tahoe (CATT), a representative
from each of the four Fire Districts serving the area (North Tahoe Fire Prevention District,
Northstar Community Service District, Squaw Valley Public Service District, and the Truckee
Fire Protection District), a representative of the Western Propane Association (LPG Vendors),
and a representative of the Serene Lakes Property Owner's Association (SLPOA).” 75
Ordinance No. 5691-B (which modifies Article 15.12 of the Placer County Code) delineates a series
of design, permitting, and building requirements for new and replacement construction of the large
propane tanks that provide heat for residences in most of these “High Country” locales. However,
because the County has not filed 76 this ordinance (whether with or without the required “express
findings” and markings) with the CBSC, the ordinance clearly could successfully be challenged in
court by affected parties as being neither “effective” nor “operative” for any purpose. 77
Interestingly, it has been opined by a self-professed codes expert that: “Ordinance #5691-B is not a
Building Standard. It is a Non-Building Standard. Thus, a related filing was not required to be
submitted to the California Building Standards Commission for adoption. The Ordinance was
instead subject to local adoption only.”
In essence, this gentleman was arguing that LPG tanks connected via a fixed piping system serving
a residence do not constitute “buildings” or “structures”; however, this remarkably flawed assertion
readily can be disproven by review of the definitions promulgated within the HSC:
• HSC 18908: “(a) “Building” means any structure used for support or shelter of any use or
occupancy. “Structure” means that which is built or constructed, an edifice or building of any
kind or any piece of work artificially built or composed of parts joined together in some definite
manner.”
“(b) “Building” includes a structure wherein things may be grown, made, produced, kept,
handled, stored, or disposed of.
“(c) All appendages, accessories, apparatus, appliances, and equipment installed as a part of
building or structure shall be deemed to be a part thereof.”
[Bold added.]
75

Reference: https://www.placer.ca.gov/DocumentCenter/View/32124/bosd12110612ap153p160-PDF
Reference Placer County at: https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances
77
HSC 17958.7: “…A copy of such findings, together with the modification or change expressly marked and identified
to which each such finding refers, shall be filed with the department. No such modification or change shall become
effective or operative for any purpose until the finding and the modification or change have been filed with the
department.”
76
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HSC 18909: “(a)“Building standard” means any rule, regulation, order, or other requirement,
including any amendment or repeal of that requirement, that specifically regulates, requires, or
forbids the method of use, properties, performance, or types of materials used in the
construction, alteration, improvement, repair, or rehabilitation of a building, structure, factorybuilt housing, or other improvement to real property, including fixtures therein, and as
determined by the commission.”
“(b) …“building standard” includes architectural and design functions of a building or
structure, including, but not limited to, number and location of doors, windows, and other
openings, stress or loading characteristics of materials, and methods of fabrication, clearances,
and other functions.” 78

Further, this self-professed codes expert also opined that the provisions of Section 15.12.040
(“Existing LPG Installations”) in Ordinance No. 5691-B mandate that the owners of all existing
LPG installations at all of these “High Country” residences were legally obligated to update (or
replace) these existing systems to the ordinance’s current design, permitting, and construction
requirements. This argument also is readily disproven:
• HSC 18938.1: “…(b) (1) A local ordinance adding or modifying building standards for
residential occupancies, which are published in the California Building Standards Code, shall
apply only to an application for a building permit submitted after the effective date of the
ordinance and to the plans and specifications for, and the construction performed under, that
permit.” 79
• HSC 17922: “(g) A local ordinance may not permit any action or proceeding to abate violations
of regulations governing maintenance of existing buildings, unless the building is a substandard
building or the violation is a misdemeanor.”
In other words, purportedly retroactive code requirements for lawfully constructed existing
buildings must be justified by site-specific determinations by the local enforcing agency (in this
case, either the County or the local fire protection district) that the buildings are “substandard” or
that the “violation is a misdemeanor”.
• However, Ordinance No. 5691-B (which vaguely advises: “An LPG Installation which does not
conform to the provisions of this Article may [bold added] serve as evidence of Hazardous
Conditions”) certainly does not constitute a legally binding determination by the County that all
existing (pre-2014) LPG systems are substandard.
Finally, it is informative to note that Ordinance No. 5691-B advises: “The Enforcement Authority or
the serving Vendor is authorized to disconnect or order the disconnection of any gas piping or
appliance, or both, that does not conform to the requirements of Chapter 38 of the California Fire
Code or Chapter 13 of the California Mechanical Code or this Article.”
[Bold added.]
• This provision certainly confirms that this ordinance, which requires the “serving Vendor” to
have close familiarity with both current and past editions of the Fire Code and the Mechanical
Code, constitutes a “building standard”, as defined by HSC 18908(a) above.
78

Note: Ordinance No. 5691-B includes the following architectural/design requirement: “The second-stage regulator,
unless an integral regulator is approved under the tank dome by the Permitting Authority, and riser pipe shall be
installed on the gable end of the building, under an approved protective cover, and as close as practicable to the
building wall avoiding areas subject to snow and ice shedding.”
79
Note: various provisions of Ordinance No. 5691-B affect certain sections of the California Mechanical Code (Title
24, Part 4), California Plumbing Code (Title 24, Part 5), California Fire Code (Title 24, Part 9), and industry standard
NFPA 58 (Liquefied Petroleum Gas Code), which is explicitly referenced within the California Fire Code.
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Additionally, this provision improperly delegates code enforcement authority to the “serving
Vendor”, contrary to the limitations of HSC 13143.5:(f)(1): “A city, county, or city and county
that adopts an ordinance relating to fire and panic safety pursuant to this section shall delegate
the enforcement of the ordinance to either of the following: (A) The chief of the fire authority of
the city, county, or city and county, or his or her authorized representative. (B) The chief
building official of the city, county, or city and county, or his or her authorized representative.”

This issue of which party actually constitutes the controlling “enforcement authority” for codecompliant inspection and approval of the installation of new LPG tanks (including all associated
fixed piping, gas meters, valves, and equipment necessary to supply propane to a residence) is
further muddled by the County’s CBSC-filed Ordinance No. 5994-B, which includes an amendment
to Section 301.2 of the 2019 California Plumbing Code stating (in part):
• “Placer County Building Services Division does not regulate the installation of liquefied
petroleum gas (LPG) tanks; however, location of LPG tanks shall be in accordance with the
California Mechanical Code, the California Fire Code, and all requirements of the local fire
department and/or the State Fire Marshal. Until fire districts adopt approved standards, the
requirements in Placer County Code, Chapter 15, Articles 15.12 and 15.16 or NFPA Pamphlet
58, at the discretion of the fire chief, are enforceable by the fire chiefs in areas above five
thousand (5,000) foot elevation.”
[Bold added]
• Remarkably, the County disclaims any responsibility for enforcing Ordinance No. 5994-B
(which amends Article 15.12 of Placer County Code), but allows discretionary enforcement by
the chief of each of the various fire protection districts located in the “High Country” region.
• Upon review of these local fire protection districts’ ordinances filed with the Commission
and/or HCD, none of them have elected to include the provisions of Ordinance No. 5994-B
within their filed ordinance.
In summary, there is no apparent evidence that any jurisdiction (whether Placer County or a local
fire protection district) has CBSC-approved authority to enforce the modified “building standards”
found within Ordinance No. 5994-B.

*****
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 C.2

Example #2 – Minimum Fence Height Dimensions Requiring a Building Permit

For many decades, the model Uniform Building Code published by the International Conference of
Building Officials established a de facto standard throughout California that fences less than 6 feet
high did not require issuance of a building permit. Once the statewide California Building Code was
established, this provision was continued through the 2010 edition of the CBC.
• Section 301(b) of the 1989 California Building Code (“State of California 1989 Amendments to
the 1988 Uniform Building Code”) advises: “Exempted Work. A building permit shall not be
required for the following: …2. Fences not over 6 feet high.”
• However, commencing with Section 105.2 of the 2013 CBC (modeled upon the 2012 IBC), this
no-permit-required provision within the CBC (and the associated model IBC) has been changed
to: “…2. Fences not over 7 feet high.”
[Bold added.]
Since 2013, an unknown number of the state’s local jurisdictions have elected to re-amend this
building permit exemption back to six feet (or to a wide variety of other lesser dimensions) without
submitting “express findings” to the CBSC to justify the change. As reviewed above at Section
B.3.2, this issue was addressed by the Commission in 2019: 80
• “Local regulations necessary to carry out procedures by a city, county, or city and county
relating to civil, administrative, or criminal procedures and remedies available for enforcing
code violations, and that do not establish building standards, may be enacted without meeting
the requirements of HS Code, Sections 17958, 17958.5, 17958.7 and 18941.5.”
• “However, amendments to administrative provisions in Title 24 that relate to the
implementation or enforcement of a building standard that do not have express findings that
each amendment is reasonably necessary because of local climatic, geological, topographic or
environmental conditions and/or are not expressly marked is reason for rejection of the filing.
“An example of an amendment of an administrative requirement necessitating an express
finding is where a local ordinance changes when a permit is required by modifying the height
provision for a fence. The administrative provisions of Title 24 do not require a permit for
fencing not over 7’ in height. A local ordinance changing the height requirement to 6’
necessitates a permit, and compliance with design provisions (building standards) would be
mandatory, thereby implementing or enforcing a building standard.”
[Bold added.]
As delineated above at Section B.10 of this report, the comprehensive definitions of “building
standards” provided by the Legislature at HSC 18909 – in particular, HSC 18909(b) 81 – certainly
encompass a local requirement that extends – even by one foot – the nature of the design, plan
review, and construction activities necessary to pull a building permit.
• While this 1-foot difference may (to some) seem minor in nature, “fence height” disputes can
rage throughout a residential neighborhood and embroil the local government and its building
department in heated litigation.
• Note again (per HSC 17958.7) that it is the expressed intent of the Legislature that failure by a
jurisdiction to identify to the CBSC “local climatic, geological, or topographical” condition(s)
justifying a reasonable necessity for adopting their proposed “fence height” amendment would
serve to render the amendment inoperative if legally challenged.

80

Reference the CBSC’s 2019 edition of its “Guide for Local Amendments of Building Standards”, a copy of which is
attached as Exhibit B.
81
HSC 18909(b): “…“building standard” includes architectural and design functions of a building or structure, …”
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Now that the Commission has been raising this “fences” issue with local jurisdictions throughout
the state, it is informative to compare the following responses by the City and County of San
Francisco (CCSF), the City of Santa Barbara, and Los Angeles County:
• In 2018, per Figure 10 below, CCSF’s Deputy City Attorney advised the Commission that they
would submit the necessary express findings as part of an upcoming larger ordinance, and: “In
the meantime, my understanding is that the Department of Building Inspection is not enforcing
the local requirement.”
• Clearly, this is a very professional and reasonable response (in particular, for a jurisdiction that
– as documented at Section B.2 above – once had engaged in a decades-long “home rule” codes
war with the state).

Figure 10 – CCSF email copied from Ordinance packet # 225-16 on file at the Building Standards Commission. 82

•

•

82

Subsequently, on April 12, 2019, the CCSF Board of Supervisors passed Ordinance No. 65-19,
which included the following amendment to the permit exemptions delineated at Section 105.2:
“2. Fences not over 6 feet (1829 mm) high located at the rear and side lot lines at the rear of the
property. and all fences not over 3 feet (914. 4 m) in height.
“[NOTE: This language is in the existing San Francisco Building Code but is being re-enacted
with the finding required by Section 17958.7 of the Health and Safety Code.]”
Per Figure 11 below, the local conditions expressly cited to justify this amendment were:
“(1) The topography of San Francisco has led to the development of a high density of buildings
on small lots. In most residential zoning districts, housing is constructed close to the side
property lines with no side yards; historically, buildings in San Francisco are also constructed
to the front property lines. Given this historic pattern of development, any exterior construction
in San Francisco has the capacity to negatively impact neighboring property and requiring a
permit to construct fences over a certain height - particularly along the side and rear property
lines - affords neighbors an opportunity for input.
“(2) San Francisco is also in an earthquake hazard zone and needs to ensure that all
construction over a certain height is constructed safely.”

https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances
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Figure 11 – Copied from San Francisco Ordinance No. 65-19.

Clearly, these geological and topographical conditions expressly referenced by CCSF to justify its
amendment reasonably comply with the intent of HSC 17958.7. 83
Similarly, as seen at Figure 12 below (copied from the Agenda Packet for the December 12, 2017
regular meeting of the Santa Barbara City Council), in 2017 the Building Standards Commission
advised the City “that a recent California court decision found the “Administrative” classification
could not be used as justification for requiring building permits for fences of less than 6 feet in
height.”
[Bold added.]
84
• Files maintained by the Commission for the 2016 Title 24 codes cycle include:
o A July 3, 2017 letter from the City of Santa Barbara Community Development Department:
“Thank you for having one of your staff contact our office and share the Commission’s
interpretation of the definition of a Building Standard. In light of this knowledge, our office
will be seeking City Council approval of a revised code adoption and amendment matrix.
Once that is complete, we will send a copy of the revised matrix to your office. We
anticipate that this will be completed before the end of 2017.”
o A January 18, 2018 email from the Commission to the City of Santa Barbara’s Chief
Building Official “inquiring to see if there is any progress with issues regarding ordinance
#5780.”
83
Note again that since its 2010 “Building Standards Bulletin 10-03” (included within Exhibit A) the Commission
regularly has advised all parties: “CBSC is not authorized by law to evaluate the merits of the express findings of a local
government as to the local climatic, geological or topographical conditions necessitating its amendments.”
84
Ordinance 5980 (https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances) for the 2016 Title 24 codes cycle.
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o A January 26, 2018 response email from the Chief Building Official advising the CBSC:
“Our City Council adopted an amendment to our prior “Summary of Amendments”
document. …The Minutes of that City council meeting have not been approved yet.”
o A February 9, 2018 email from the City’s Chief Building Official to the CBSC: “Attached
are the approved minutes of City Council’s adoption of our revised T24 Adoption Matrix
addressing the basis for fence permits.”
(Note again: Section B.12 of this report reviews the difference between “building standards”
and “nonbuilding standards” / “administrative provisions”.)
(Also, see Section C.7 below for a review of Santa Barbara’s non-filed 2019 Ordinance #5919.)

Figure 12 – In 2017, CBSC advised the City of a recent court decision that an “administrative” classification
could not be used to justify modifications of fence height requirements for issuance of building permits. 85

Because: a) the 2016 California Building Code (Title 24, Part 2) became effective statewide on
January 1, 2017; and b) the City of Santa Barbara’s modification of Section 105.2(2) regarding
permits for fences was not formally justified (via “Geologic” and “Topographical” findings) by the
City Council until February 2018, any permitting or enforcement actions related to this amended
“building standard” between January 1, 2017 and February 2018 likely could successfully be
challenged by aggrieved citizens:
• Neither the City of Santa Barbara’s website nor the filing records posted by the Commission86
for the 2016 Title 24 codes cycle provide any evidence indicating that the City might have
delayed enforcement of its amendment – in a manner similar to that of the City and County of
San Francisco, as discussed above (see Figure 10) – pending final resolution of the matter.

85
86

Copied from “City_Council_-_Regular_Meeting_316_Agenda_Packet_12_5_2017”
Ordinance 5980 (https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances) for the 2016 Title 24 codes cycle.
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In contrast with the relatively quick agreements by the City and County of San Francisco and the
City of Santa Barbara regarding the Commission’s advice that a modification to the no-permitrequired 7-foot fence height dimensions of CBC Section 105.2(2) constituted a “building standard”,
Los Angeles County (LAC) initially struggled to accept the Commission’s guidance, as reviewed
below:
A. Extract from February 28, 2020 letter from the Commission to LAC: 87
o “Please note Ordinance #’s 2019-0056, 2019-0060 and 2019-0062 are awaiting findings
before they can be filed.”
B. Extracts from March 11, 2020 reply letter from LAC to the Commission: 88
o “It is the County’s position that local justifications are not required …for its (unchanged)
administrative provisions re permitting exemptions for fencing.”
o “H&S Section 18909(c) confirms that building standards do not include adoption of
procedural ordinances by a public agency relating to civil, administrative, or criminal
procedures available for code enforcement. Local jurisdictions are preempted for building
standards only, not administrative provisions.”
o “As stated on our call, Los Angeles County has its own administrative Chapter.
Modifications to administrative provisions do not require local findings pursuant to section
17958. …the fence height requirement is an administrative, enforcement tool for the County
and is not a building standard.”
o “In Los Angeles County, since at least 2005, and likely earlier, a permit has been required
for a fence that exceeds 6 feet in height. Also, you should be aware that this administrative
requirement was not changed this code cycle and has been in substantially the same form
for at-minimum 15 years.”
C. Extracts from June 24, 2020 response memorandum from the Commission to LAC: 89
o “The California Building Standards Commission (Commission) may reject a modification or
change filed by the governing body of a city or county if no finding was submitted. (Health
& Saf. Code § 17958.7(b).)” 90
o “A building standard includes a regulation or rule relating to the implementation or
enforcement of a building standard. (Health & Saf. Code § 18909.) Therefore, when a local
agency makes a change to an enforcement building standard published in the [California
Building Standards Code], the change must be supported by findings as described in Health
& Safety Code 17958.7(a).”
o “…findings are necessary any time a local jurisdiction makes changes or modifications to
the standards published in the [California Building Standards Code] and any time it makes
supplemental regulations, because the Health & Safety Code sections outlined above
specifically state so, as does case law.”
o “Section 105.2(2) of the [California Building Standards Code] states that permits are not
required for fences less than 7 feet. This is an enforcement standard because fences over 7
feet require a permit that local jurisdictions issue to enforce the building code in their
jurisdiction. Health & Safety Code sections 18909 defines a building standard to include an
enforcement standard.”
87

CBSC’s cover letter to Los Angeles County accepting its filings of Ordinance #2019-0057, #2019-0058, #2019-0059,
and #2019-0061.
88
A copy of this document is in my possession.
89
Ibid.
90
At all times, the CBSC has authority to formally reject non-justified local amendments to “building standards”.
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o “Administrative enforcement procedures and remedies are not the same as enforcement
standards. Administrative changes are those “relating to civil, administrative, or criminal
procedures and remedies for enforcing code violations. (Health & Saf. Code § 18909).”
o “Here, modification of the fence height requirement is a change to an enforcement standard
because it is changing the substance of the requirement, not an administrative change,
because it is not related to the enforcement process or remedy for violation of the standard.”
D. Extracts from July 8, 2020 email from LAC to the Commission: 91
o “I wanted to touch base with you about the remainder of our ordinances that are pending
BSC acceptance. We haven’t been able to complete the justifications for the amendments
you identified due to added complications and added work brought upon us by the Covid-19
pandemic. I understand that BSC has accepted another jurisdiction’s amendments with the
condition that they will provide additional justifications identified by BSC in the near future.
I’d ask that you accept the remainder of Los Angeles County’s ordinances at this time with
the same condition, knowing that we fully intend on preparing the additional justifications
you requested and obtain approval from our Board.”
E. Extracts from July 28, 2020 email from LAC to the Commission: 92
o “Attached is our letter requesting that BSC accept Los Angeles County’s remaining
ordinances pending approval of the specified additional justifications. The original is being
mailed to BSC. Please confirm receipt and let me know if you need anything else at this
time.”
F. Extracts from July 28, 2020 letter from LAC to the Commission: 93
o “Due to complications brought upon us by the Covid-19 pandemic, justifications for the
adoption of appendices and local amendments identified by the Building Standards
Commission earlier this year have not yet been approved by the Los Angeles County Board
of Supervisors. Therefore, we are requesting that the Building Standards Commission
accept the remainder of the County’s ordinances not requiring further justification at this
time. Justification for the amendments and appendices listed below will be submitted to you
upon approval by the Board of Supervisors as soon as possible.
“Building Code (Ordinance 2019-0056) – fence height of 6 feet in Section 106.3.
Appendix C, Appendix H
“Residential Code (Ordinance 2019-60) – Appendix X
“Existing Building Code (Ordinance 2019-0062) – Appendix A4”
G. Extracts from September 23, 2020 letter from the Commission to LAC: 94
o “The code modifications are accepted for filing with the exception of California Building
Code (Ordinance 2019-0056) – Fence height of 6 feet in Section 106.3; Intermodal
Shipping Containers in Section 3114; and Appendices C, H, & O; California Residential
Code (Ordinance 2019-0060) – Appendix X; and the California Existing Building Code
(Ordinance 2019-0062) – Appendix A4.” 95
[Original bold.]
91

A copy of this document is in my possession.
Ibid.
93
Ibid.
94
A copy of this document is in my possession. (I suspect that the Building Standards Commission’s almost-two-month
delay in responding to Los Angeles County’s July 28, 2020 letter simply reflects the staff’s very high workload.)
95
Appendix O of the 2019 California Building Code addresses “Emergency Housing”. The provisions of new Section
3114 of the amended 2019 LAC Building Code “apply to intermodal shipping containers that are repurposed for use as
buildings or structures or as a part of buildings or structures.”
92
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As of October 5, 2020 (per an emailed response from a CBSC staff member), Los Angeles County
had not yet submitted the requested local justifications for these non-accepted amendments.
• Again, as noted above at Section B.7, it is important to recognize that the absence of a posted
(or updated) filing on the CBSC’s website for the current 2019 Title 24 codes cycle should not
be considered dispositive evidence that no such filing has been received. Double-checking (via
email) with the CBSC staff is strongly recommended.
Finally, because LAC’s above request that “the Building Standards Commission accept the
remainder of the County’s ordinances not requiring further justification at this time” was not
submitted to the CBSC until July 28, 2020, it absolutely is reasonable to conclude that these 2019
County code amendments simply were not – in their entirety – “effective or operative” during the
first half of 2020. 96

*****

96

HSC 17958.7: “(a) … No modification or change shall become effective or operative for any purpose until the finding
and the modification or change have been filed with the California Building Standards Commission.”
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 C.3

Example #3 – “Work Exempt from Permit” (CBC Section 105.2)

Section C.2 of this report reviews responses by the City and County of San Francisco, the City of
Santa Barbara, and Los Angeles County to advice from the Commission that their amendments to
CBC Section 105.2(2) regarding the no-permit-required maximum height of fences constituted a
modification of a “building standard” that required justification as being reasonably necessary (per
HSC 17958.7) due to local climatic, geological and/or topographical conditions.
• As seen in Figure 12 above, in 2017 the Building Standards Commission reportedly informed
the City of Santa Barbara that its recently clarified definition 97 of what constituted a “building
standard” in regards to fence heights resulted from a “recent court decision”.
Prior to this 2019 Title 24 codes cycle, many jurisdictions (and perhaps even the Commission?)
appear to have mistakenly operated under the assumption that all of the provisions of Chapter 1
(“Scope and Administration”), including Section 105.2 (“Work Exempt from Permit”), were only
“administrative” in nature. If so, their assessments of the multipart requirements and definitions of
HSC 18908 and 18909 certainly were erroneous (ref. Sections B.10 and B.12 of this report).
As explained at Section B.8 above, the first step in understanding any provision in eight of the Title
24 codes (Parts 2, 2.5, 3, 4, 5, 9, 10 & 11) is to review each chapter’s “Matrix Adoption Table”. 98
• Figure 13 presents a partial view of the 2019 CBC’s “Matrix Adoption Table” for Chapter 1
(“Scope and Administration”).

Figure 13 – Partial “Matrix Adoption Table” for 2019 CBC Chapter 1 (“Scope and Administration”)

97

CBSC “Information Bulletin 19-05” at Exhibit A.): “An example of an amendment of an administrative requirement
necessitating an express finding is where a local ordinance changes when a permit is required by modifying the height
provision for a fence. The administrative provisions of Title 24 do not require a permit for fencing not over 7’ in height.
A local ordinance changing the height requirement to 6’ necessitates a permit, and compliance with design provisions
(building standards) would be mandatory, thereby implementing or enforcing a building standard.”
98
https://www.dgs.ca.gov/BSC/Frequently-Asked-Questions: “Matrix Adoption Tables play an important role in
assisting with the proper use of Title 24, Parts 2, 2.5, 3, 4, 5, 9, 10 and 11. The adoptions of model code language
and/or California amendments by state agencies are identified in Matrix Adoption Tables located at the beginning of
each chapter, or division within a chapter or article, of the code.”
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2019 CBC Section 105.2 (a copy of which is attached within compiled Exhibit E) identifies five
basic construction activities (building, electrical, gas, plumbing, and mechanical) for which no
permits are required for certain levels of work. We see at Figure 14 that two (“HCD 1” / “HCD 2”)
of the three divisions at the Department of Housing and Community Development have adopted
only the “building” (items 1 thru 13) portion of CBC Section 105.2. As noted above at Section B.9:
• Per CBC Section 1.8.2.1.1: “HCD 1” code regulations apply statewide to: “Hotels, motels,
lodging houses, apartments, dwellings, dormitories, condominiums, shelters for homeless
persons, congregate residences, employee housing, factory-built housing and other types of
dwellings containing sleeping accommodations with or without common toilet or cooking
facilities including accessory buildings, facilities, and uses thereto.”
• In contrast, per CBC Section 1.8.2.1.3: “HCD 2” code regulations apply statewide to:
“Permanent buildings, and permanent accessory buildings or structures, constructed within
mobilehome parks and special occupancy parks that are under the control and ownership of the
park operator.”
As documented within complied Exhibit E, Section 105.2 of the 2019 CBC (Title 24, Part 2)
includes the following guidance establishing HCD’s minimum requirements for building “work
exempt from permit” at residential properties throughout the State of California:
• “Permits shall not be required for the following:
“Building:
1. One-story detached accessory structures used as tool and storage sheds, playhouses and
similar uses, provided that the floor area is not greater than 120 square feet (11 m2).
2. Fences not over 7 feet (2134 mm) high.
3. Oil derricks.
4. Retaining walls that are not over 4 feet (1219 mm) in height measured from the bottom
of the footing to the top of the wall, unless supporting a surcharge or impounding Class
I, II or IIIA liquids.
5. Water tanks supported directly on grade if the capacity is not greater than 5,000 gallons
(18 925 L) and the ratio of height to diameter or width is not greater than 2:1.
6. Sidewalks and driveways not more than 30 inches (762 mm) above adjacent grade, and
not over any basement or story below and are not part of an accessible route.
7. Painting, papering, tiling, carpeting, cabinets, counter tops and similar finish work.
8. Temporary motion picture, television and theater stage sets and scenery.
9. Prefabricated swimming pools accessory to a Group R-3 occupancy that are less than
24 inches (610 mm) deep, are not greater than 5,000 gallons (18 925 L) and are
installed entirely above ground.
10. Shade cloth structures constructed for nursery or agricultural purposes, not including
service systems.
11. Swings and other playground equipment accessory to detached one- and two-family
dwellings.
12. Window awnings in Group R-3 and U occupancies, supported by an exterior wall that
do not project more than 54 inches (1372 mm) from the exterior wall and do not require
additional support.
13. Nonfixed and movable fixtures, cases, racks, counters and partitions not over 5 feet 9
inches (1753 mm) in height.”
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Also attached within compiled Exhibit E are:
• San Francisco Building Code (Section 106A.2) – “Work Exempted from Permit”
• Santa Barbara published Building Code99 (Section 105.2) – “Work Exempted from Permit”
• Los Angeles County Building Code (Section 106.3) – “Work Exempted”
Upon comparison of these three documents with: a) Section 105.2 of the 2019 CBC (also included
in Exhibit E), and b) each jurisdiction’s respective ordinances filed (or not) 100 with the Commission,
and c) the CBSC’s analysis of the “fence height” issue discussed at Section C.2 above, 101 it appears
clear that the Commission also should require these local jurisdictions to justify various additional
modifications of the “building standards” published at 2019 CBC Section 105.2: For example:
A. San Francisco Building Code (Section 106A.2) – “Work Exempted from Permit”
o A permit is required for a tool shed if the “projected roof area” exceeds 100 square feet (as
contrasted with the 2019 CBC: “the floor area is not greater than 120 square feet”). 102
o While CBC Section 105.2(9) does not require a permit for max. 5,000-gallon, above-grade
“Prefabricated swimming pools …that are less than 24 inches (610 mm) deep”, SFBC
Section 106A.2(11) simply removes this maximum 24-inch depth exemption.
B. Santa Barbara’s published Building Code (Section 105.2) – “Work Exempted from Permit”
o SBBC Section 105.2(15) exempts: “Agricultural buildings not exceeding 3,000 square feet
in floor area constructed and used to house farm implements, equipment, hay, grain,
poultry, livestock or horticultural products.”
C. Los Angeles County Building Code (Section 106.3) – “Work Exempted”
o While CBC Section 105.2(5) exempts “Water tanks supported directly on grade if the
capacity is not greater than 5,000 gallons …and the ratio of height to diameter or width is
not greater than 2:1,” LACBC Section 106.3(3) instead exempts:
 “3.1. Steel tanks …supported on a foundation not more than 2 feet …above grade and
the overall height to diameter or width does not exceed 1½ times the diameter.
 “3.2. Water tanks constructed of materials other than steel, including cisterns and rain
barrels, supported directly on grade, the overall height to diameter or width does not
exceed 1½ times the diameter, and the capacity does not exceed 5000 gallons...”
o While CBC Section 105.2(9) does not require a permit for max. 5,000-gallon, above-grade,
“Prefabricated swimming pools …that are less than 24 inches (610 mm) deep”, LACBC
Section 106.3(16) limits the maximum depth of these prefabricated pools to only 18 inches.
At Section C.2 of this report, the Commission opines: “Health & Safety Code sections 18909
defines a building standard to include an enforcement standard …modification of the fence height
requirement is a change to an enforcement standard because it is changing the substance of the
requirement.” The very same analysis can be applied to the similarly modified building standards
presented above.
• Therefore, unless jurisdictions have justified (via local climatic, geological or topographical
conditions) these (and similar) modified building standards in their filings with the Commission,
such changes very likely could successfully be challenged in court.
99

https://library.municode.com/ca/santa_barbara_county/codes/code_of_ordinances?nodeId=CH10BURE
As further discussed at Section C.7 (Santa Barbara) and Section C.8 (Los Angeles County) of this report.
101
Also reference the CBSC’s 2019 “Guide for Local Amendments of Building Standards”, attached as Exhibit B.
102
This issue is also reviewed at Section B.12 of this report.
100
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Again, if such modification(s) have not been properly justified (via local climatic, geological or
topographical conditions) as being “reasonably necessary” within a jurisdiction’s ordinance filing,
then:
• For all residential properties, the default “building standard” would be the comparable provision
published at CBC Section 105.2 (which, per the “Matrix Adoption Table” at Figure 13 above,
was adopted by HCD).
• Similarly, for not-properly-justified modifications to provisions of Section 105.2 that also affect
non-residential properties (e.g., Los Angeles County’s greatly modified no-permit exemptions for
“water tanks”, as outlined above), the default would remain the comparable “administrative”
provision within CBC Section 105.2.
In short, jurisdictions can – without any filing with the CBSC – adopt the administrative provision
of CBC Section 105.2 regarding water tanks; however, once this provision is locally amended, it is
transformed into an “enforcement standard” necessitating a filing in accordance with the CBSC’s
above-discussed analysis (at Sections B.12 and C.2): “Health & Safety Code sections 18909 defines
a building standard to include an enforcement standard.”
• “Local regulations necessary to carry out procedures by a city, county, or city and county
relating to civil, administrative, or criminal procedures and remedies available for enforcing
code violations, and that do not establish building standards, may be enacted without meeting
the requirements of HS Code, Sections 17958, 17958.5, 17958.7 and 18941.5.”
• “However, amendments to administrative provisions in Title 24 that relate to the
implementation or enforcement of a building standard that do not have express findings that
each amendment is reasonably necessary because of local climatic, geological, topographic or
environmental conditions and/or are not expressly marked is reason for rejection of the filing.
“An example of an amendment of an administrative requirement necessitating an express
finding is where a local ordinance changes when a permit is required by modifying the height
provision for a fence. The administrative provisions of Title 24 do not require a permit for
fencing not over 7’ in height. A local ordinance changing the height requirement to 6’
necessitates a permit, and compliance with design provisions (building standards) would be
mandatory, thereby implementing or enforcing a building standard.” 103
Clearly, the Commission’s analysis would be equally valid for Los Angeles County’s modified
“water tank” requirements. Therefore, as already noted, these modified water tank exemptions at
Section 106.3(3) of the LAC Building Code very likely could be challenged successfully.
• As discussed above at Section C.2, it was in 2017 when the Commission indicated that it was “a
recent California court decision” that had spurred their “fence height” scrutiny of jurisdictions’
amendments to CBC Section 105.2(2).
• If so, additional court decisions might be necessary to prod the Commission to closely scrutinize
comparable amendments of CBC Section 105.2.

*****

103

Reference the CBSC’s 2019 “Guide for Local Amendments of Building Standards” attached as Exhibit B.
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 C.4

Example #4 – San Francisco Building Code – “Expressly Marked” Findings

As reviewed at Section B.10 of this report, Section 17958.7 of the Health and Safety Code advises:
• “(a) …the governing body of a city or county, before making any modifications or changes
pursuant to Section 17958.5, shall make an express finding that such modifications or changes
are reasonably necessary because of local climatic, geological or topographical conditions.
Such a finding shall be available as a public record. A copy of those findings, together with the
modification or change expressly marked and identified to which each finding refers, shall be
filed with the California Building Standards Commission. No modification or change shall
become effective or operative for any purpose until the finding and the modification or change
have been filed with the California Building Standards Commission.”
[Bold added.]
While no authority has spelled out a precise methodology for how a local jurisdiction should report
these “expressly marked” findings, the formatting used by the City and County of San Francisco
(CCSF) constitutes an excellent example. Consider the following three CCSF documents, attached
as combined Exhibit F to this report, that were filed with the Commission in 2016:
1) Exhibit F-1 is a 14-page matrix that identified the location of every change or modification
made by CCSF to the 2013 San Francisco Building Code (SFBC) to craft the 2016 SFBC.
2) Exhibit F-2 is a matrix of all seventeen “local climatic, geological, or topographical conditions”
cited by CCSF within the Exhibit F-1 matrix to justify these code changes and modifications.
For example, Figure 14 below identifies each CCSF modification to Appendix J (“Grading”)
and the local condition(s) that warranted each change.
3) Further, as exemplified by Exhibit F-3 (which identifies each amendment to Appendix J), CCSF
also submitted to the Commission the exact verbiage of every change or modification (small and
large). This filing (193-page Ordinance 225-16) allows affected parties to directly compare the
2016 CBC with the locally amended 2016 SFBC.

Figure 14 – Findings 1, 4, 7, and 9 are the local conditions used to justify these amendments to Appendix J.

•

•
•

•

“1. Certain buildings/occupancies in San Francisco are at increased risk for earthquakeinduced failure and consequent fire due to local hazardous micro zones, slide areas, and local
liquefaction hazards. (Geology)”
“4. Many buildings are built on steep hills and narrow streets, requiring special safety
consideration. (Topography)”
“7. All rain water in San Francisco drains to the building drains and sewers; unusual geology,
occasionally high local rainfall amounts, and the configuration of the City as a peninsula
restrict the installation of separate storm water and sewer systems. (Topography, Climate,
Geology)”
“9. Not a building standard; no local findings required.”
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Without doubt, the City and County of San Francisco has a highly proficient and comprehensive
process for satisfying the “expressly marked” “express findings” requirements of HSC 17958.7 and
HSC 18941.5. There simply are no procedural barriers that would impede an in-depth evaluation of
the amended San Francisco Building Code, including its Appendices, to confirm (or disconfirm)
CCSF’s compliance with the State Housing Law (HSC, Div. 13, Part 1.5, Sections 17910-17998.3)
and the California Building Standards Law (HSC, Div. 13, Part 2.5, Sections 18900-18949.31).
In contrast, Section C.9 of this report will evaluate how the highly opaque and not-user-friendly
nature of Los Angeles County’s express findings inadequately justifies its massive rewriting of
Appendix J.

*****
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 C.5

Example #5 – San Bernardino County Building Code – Appendices

As also discussed at Section B.7 above, the Commission’s website 104 (as of the date of this report)
indicates that San Bernardino County has made no code amendment “filings” for either the 2016 or
2019 triennial Title 24 code cycles.
If so, then the County’s adoption (see Figure 15 below) and ensuing enforcement of Appendix C
(“Group U – Agricultural Buildings”), Appendix I (“Patio Covers”), and/or Appendix J (“Grading”)
for commercial developments very likely could successfully be challenged in court:
• “A local ordinance amendment that relates to the implementation or enforcement of a
building standard, such as an amendment to administrative provisions or the adoption of a
model code appendix, necessitates …express findings that the amendment is reasonably
necessary because of local climatic, geological, topographic or environmental conditions. The
amendment also must be expressly marked in a manner to distinguish the amendment text from
[Bold added.]
the published text of Title 24.” 105

Figure 15 – San Bernardino County – Adoption of Code Appendices. 106

Note again that Section 17958.7 of the Health and Safety Code advises:
• “(a) …the governing body of a city or county, before making any modifications or changes
pursuant to Section 17958.5, shall make an express finding that such modifications or changes
are reasonably necessary because of local climatic, geological or topographical conditions.
Such a finding shall be available as a public record. A copy of those findings, together with the
modification or change expressly marked and identified to which each finding refers, shall be
filed with the California Building Standards Commission. No modification or change shall
become effective or operative for any purpose until the finding and the modification or
change have been filed with the California Building Standards Commission.” [Bold added.]

*****

104

https://www.dgs.ca.gov/BSC/Codes/Local-Jurisdictions-Code-Ordinances
Reference the CBSC’s 2019 “Guide for Local Amendments of Building Standards” attached as Exhibit B.
106
https://codelibrary.amlegal.com/codes/sanbernardino/latest/sanberncty_ca/0-0-0-48774
105
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 C.6

Examples #6a & #6b – Humboldt County and the City of Arcata

Similarly, the Commission’s website 107 (as of the date of this report) indicates that neither
Humboldt County nor the City of Arcata (located in Humboldt County) have made amendment
“filings” for either the 2016 or 2019 triennial Title 24 code cycles.
If so, then (as discussed above at Section C.5), enforcement by the County (see Figure 16 below)
and the City (Figure 17) of Appendix H (“Signs”), Appendix I (“Patio Covers”), and Appendix J
(‘Grading”) of the 2016 and 2019 CBC likely could successfully be challenged in court:
• Note again (per Figure 9 of Section B.9 above), the “Matrix Adoption Table” for 2019 CBC
Appendix J informs the public that, at a minimum, compliance with these grading standards is
required (by HCD) statewide for all sitework for any type of residential construction. 108
While these two jurisdictions may incorrectly believe that they have adopted the 2019 Title 24
codes without amending any “building standards” (thereby not necessitating filings with the CBSC,
as reviewed at Section B.12), their adoptions of Appendix H (“Signs”), Appendix I (“Patio
Covers”), and Appendix J (“Grading”) are not valid, per HSC 17958.7, without such filings.
• “…the adoption of a model code appendix, necessitates …express findings that the amendment
is reasonably necessary because of local climatic, geological, topographic or environmental
conditions.” 109

Figure 16 – Title 24 codes currently enforced by Humboldt County. 110
107

https://www.dgs.ca.gov/BSC/Codes/Local-Jurisdictions-Code-Ordinances
CBSC “Information Bulletin 19-05”, a copy of which is included in Exhibit A.): “The State Housing Law requires
local building department enforcement of the Law, building standards, and implementation of regulations of the
Department of Housing and Community Development for residential structures. HS Code, Sections 17950 and 18948.”
109
Reference the CBSC’s 2019 “Guide for Local Amendments of Building Standards” attached as Exhibit B.
108
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Figure 17 – While the City of Arcata’s not-yet-updated website 111 indicates the 2016 Title 24 codes remain
effective, the 2019 Title 24 codes have controlled statewide construction since January 1, 2020 (see Section B.2).

Because the CBSC’s website 112 indicates that neither Humboldt County nor the City of Arcata ever
filed an amendments ordinance for the now-closed 2016 Title 24 code cycle, current enforcement of
activity related to building permits issued during this 3-year period (from January 1, 2017 through
December 31, 2019) for construction work controlled by Appendix H (“Signs”), Appendix I (“Patio
Covers”) and/or Appendix J (“Grading”) at commercial properties, very likely could successfully be
challenged in court by aggrieved citizens.

*****

110

https://humboldtgov.org/181/Building-Codes
https://www.cityofarcata.org/162/Building-Codes
112
https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances
111
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 C.7

Example #7 – City of Santa Barbara – Non-Filed Ordinance #5919

The City of Santa Barbara maintains a highly useful and informative web page 113 that includes a
link to “Ordinance 5919 Adopting the 2019 Codes”, 114 which presumably should have been filed
with the Building Standards Commission in or about November 2019.
• However, the Commission’s website 115 (as of the date of this report) does not confirm the filing
of Ordinance 5919.
• Further, in an email dated September, 23, 2020, one of the staff members at the Building
Standards Commission advised: “We have not yet received an ordinance (other than for fire) for
the City of Santa Barbara.” 116
As well explained by the Commission (and as also reviewed above at Section B.5 of this report), if
the City of Santa Barbara truly has not filed Ordinance #5919, then the non-amended Title 24 codes
(except for the City’s properly filed Fire Code ordinance) become the applicable codes by default:
• “The majority of local governments adopt the published Title 24 by reference in local
ordinances. This is commonly called an adoption ordinance. If a local government does not
adopt Title 24 by local ordinance, Title 24 becomes the applicable code by default. Title 24
applies throughout the state and to all building occupancies, whether or not the local
government has an adoption ordinance. This is made clear in HSC Sections 17958 and 18938,
[Bold added.]
and in CBC, Chapter 1, Division 1, Section 1.1.3.”
• “Amendments must be adopted for each new edition of Title 24: Local amendments must be
specific to an edition of Title 24. Thus, with each new edition of Title 24, local government must
satisfy all the requirements in state law applying to local amendments.”
• “Local ordinances making amendments to Title 24 are neither effective nor operative until filed
with CBSC, HCD, or SHBSB [i.e., State Historical Building Safety Board] as appropriate.” 117
In short, based upon the above-cited evidence, any and all actions by the City of Santa Barbara
(since January 1, 2020, the effective date of the 2019 Title 24 codes, as reviewed at Section B.2) to
enforce the amended building standards within non-filed Ordinance #5919 118 (and published by the
City 119) very likely could successfully be challenged.
Further, even if Ordinance #5919 has been properly filed with the Commission, the City’s generic
and overbroad findings of its local conditions are not “expressly marked” or separately identified in
accordance with the requirements and intent (as reviewed at Sections B.11 and C.4 above) of HSC
17958.7. Note that the City of Santa Barbara’s non-filed Ordinance #5919 commences with this
preamble:
• “WHEREAS, uniform international construction codes are developed, updated, and published
regularly; and
“WHEREAS, these codes are adopted by the State of California and by local communities with
amendments specifically pertinent to their local conditions; and
113

https://www.santabarbaraca.gov/services/planning/forms/building.asp
https://www.santabarbaraca.gov/civicax/filebank/blobdload.aspx?BlobID=184369
115
https://www.dgs.ca.gov/BSC/Codes/Local-Jurisdictions-Code-Ordinances
116
Ordinance #5920, amending and adopting the 2019 California Fire Code, has been filed with the CBSC by the City
of Santa Barbara Fire Marshal.
117
CBSC’s 2019 “Guide for Local Amendments of Building Standards”, attached as Exhibit B.
118
https://www.santabarbaraca.gov/civicax/filebank/blobdload.aspx?BlobID=184369
119
https://library.municode.com/ca/santa_barbara_county/codes/code_of_ordinances?nodeId=CH10BURE
114
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“WHEREAS, the City of Santa Barbara relies on local ground and surface water for its local
water supplies, and drought conditions are common within Santa Barbara and the surrounding
areas; and
“WHEREAS, local topography and climate present unique flooding, fire hazard, and fire
abatement conditions; and
“WHEREAS, local geological conditions such as very problematic soils and intense earthquake
faults present unique geophysical hazards; and
“WHEREAS, the majority of the buildings in the City of Santa Barbara pre-date the Americans
with Disabilities Act; many of the parcels of land supporting these older buildings are fully
developed; and because of the topography of these parcels, determining accessibility
compliance can be very complex; and
“WHEREAS, the City of Santa Barbara has the authority to establish appropriate administrative
building permit process amendments for the purposes of enforcing the State Building Standards
Codes; and
“WHEREAS, the City Council of the City of Santa Barbara finds that such local geological,
topographic, climatic, and existing building conditions warrant certain amendments to the
model uniform codes related to construction;
“NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SANTA BARBARA DOES
ORDAIN AS FOLLOWS:”
The remainder of the City’s non-filed Ordinance #5919 contains thousands of words of amendments
to “building standards” (e.g., while the 2019 CBC’s “Appendix J” has approximately 2,000 words,
comparable “Appendix J” of Santa Barbara’s published 2019 Building Code 120 contains more than
9,500 words) that are justified only by the highly overbroad, non-specific preamble cited above.
Clearly, this approach is not consistent with the requirements of HSC 17958.5 and HSC 17958.7 for
“expressly marked” “express findings”. Further, as reviewed above at Section B.7, this generic
preamble is not consistent with the Attorney General’s 1972 opinion (55 Ops.Cal.Atty.Gen. 157):
• “Directing our attention to the provision that the city or county “shall make an express finding
that such modifications or changes or needed,” we conclude that a single finding may suffice to
support more than one change or modification. However, it is reasonable to interpret the
statute as requiring the finding to be specifically directed toward each and every change or
modification which it purports to support. Therefore, a single finding could not cover a number
of changes or modifications in a situation where the subject matter or the factual basis for the
changes were not related.”
In addition, note that the phrase “the majority of the buildings in the City of Santa Barbara pre-date
the Americans with Disabilities Act” is not a specifically identified “local climatic, geological, or
topographical” condition as required by HSC 17958.5 and 17958.7.
• In 1974, the Attorney General opined (57 Ops.Cal.Atty.Gen. 443): “The phrases “local
conditions or factors” and “local conditions” as used in sections 17925 and 17958.5 are not
broad enough to include man-caused phenomena… To hold that the phrases “local conditions”
and “local conditions or factors” include phenomena which must be classified as political,
economic, or social would be to destroy any possibility of statewide uniformity in building
codes.”
120

Title 22 of the Santa Barbara Municipal Code.
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Further, it is important to note that neither the City’s non-filed “Ordinance 5919 Adopting the 2019
Codes” 121 nor the City’s comparably worded and filed Ordinance #5780 for the 2016 Title 24 codes
cycle (as posted at the Commission’s website 122) includes an “express finding” that these proposed
amendments are “reasonably necessary”, as required by HSC Section 17958.7. As reviewed above
at Section B.4 (Building Industry Association of the San Joaquin Valley v. City of Fresno, 2008):
• “We are not the first court to observe that the language of Health and Safety Code section
17958.7 is clear. "To qualify for this preemption exception, the local agency must (as provided
in subdivision (a) of section 17958.7) ‘make an express finding that such modifications or
changes are reasonably necessary because of local climatic, geological or topographical
conditions.'"
“At oral argument the City contended that the case of Sanguinetti v. City Council (1965) 231
Cal.App.2d 813 permits this court to find substantial compliance with Health and Safety Code
section 17958.7. We see nothing in that case, however, which would justify deeming the total
absence of any finding whatsoever addressing the topic of the reasonable necessity (or not) of
the modifications contained in the ordinance to constitute substantial compliance with the
statutory requirement of an "express finding that such modifications or changes are reasonably
necessary because of local climatic, geological or topographical conditions." (Health & Saf.
Code, § 17958.7, subd. (a).) Sanguinetti addresses neither the requirements of Health and
Safety Code section 17958.7 nor the meaning of the term "express finding." The adjective
"express" has been defined to mean "expressed and not implied; explicit" (Webster's New World
Dict. (2d college ed. 1982) p. 495) and "[c]learly and unmistakenly communicated; directly
stated" (Black's Law Dict. (8th ed. 2004) p. 620). "Words used in a statute . . . should be given
the meaning they bear in ordinary use. [Citations.] If the language is clear and unambiguous
there is no need for construction. . . ." (Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735;
Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977.) The express finding of reasonable necessity
required by Health and Safety Code section 17958.7 was not made here.”
• In short, if a local jurisdiction does not set forth an “express finding” pursuant to HSC 17958.7
showing that certain local condition(s) reasonably necessitate the proposed codes modification,
then this mandate very likely could be invalidated through the judicial review process.
In this case, it is possible that the same procedural error (failure to include an “express finding” that
proposed amendments are “reasonably necessary”) also has been made by the City of Santa Barbara
in many past filings with Commission for prior triennial cycles of the Title 24 codes.
• If so, then any person, firm, corporation, or agency that disagrees with the City’s past or current
enforcement of these modified “building standards” very likely could mount a successful legal
challenge against the City’s enforcement of these amendments.

*****

121
122

https://www.santabarbaraca.gov/civicax/filebank/blobdload.aspx?BlobID=184369
https://www.dgs.ca.gov/BSC/Codes/Local-Code-Ordinances
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 C.8

Los Angeles County – Incomplete (Partially Rejected) Ordinances

As also reported at Section C.2 above, Los Angeles County (LAC) initially rejected the Building
Standards Commission’s guidance that LAC’s adoption, modification, and enforcement of certain
“not mandatory” appendices of the 2019 Title 24 codes necessitated the filing of “express findings”
(as discussed at Section B.9 of this report).
• Extract from February 28, 2020 letter from the Commission to LAC: 123
o “Please note Ordinance #’s 2019-0056, 2019-0060 and 2019-0062 are awaiting findings
before they can be filed.”
• Extracts from March 11, 2020 letter from LAC to the Commission: 124
o “It is the County’s position that local justifications are not required for its adoption of the
voluntary appendices identified by the Building Standards Commission…”
o “The County has adopted the standards in the voluntary appendices, which were not
adopted by HCD, as supplemental building regulations. …None of the changes to the
Building Code enacted by the County are modifications to “building standards” as defined
by statute, and are not subject to local findings.”
o “…Adoption of Building Code Appendix C (Agricultural Buildings) and Appendix H (Signs)
are supplemental building regulations – no local findings are required.”
o “These appendices are voluntary and are not adopted by HCD. As such, they are not
uniform model codes subject to mandatory adoption pursuant to H&S section 17922. The
County may choose to 1) adopt them as supplemental standards, 2) forego adopting them
entirely, 3) adopt them with changes, or 4) adopt our own building regulations that differ
from the voluntary appendix.”
o “The provisions of section 17958 (requiring local modifications) is (sic) not applicable to
supplemental building regulations. There is no legal authority to support adding such a
requirement. Section 17958, by its own terms, applies when local jurisdictions make
changes to the provisions adopted by HCD pursuant to section 17922 and published in the
California Building Standards Code (i.e., building standards). This has been the
interpretation of Los Angeles County for at least two decades. The County has adopted
these voluntary appendices, or not, and/or modified them, without local findings. This
practice is consistent with the County’s authority...”
o “Appendix C provides voluntary standards for agricultural buildings. The appendix, which
is not adopted by HCD, …has been adopted by Los Angeles County, by reference, in our
adopting ordinance, without modification. This appendix …has been adopted, without
modification or local justifications, since at least 1995.”
o “Appendix H is a new appendix to Title 24 that provides voluntary standards for Signs, also
not adopted by HCD.” 125
However, as noted above at Section C.2, by July 28, 2020, the County had agreed to justify its
adoptions and modifications of Appendix C (“Agricultural Buildings”) and Appendix H (“Signs”)
from the 2019 CBC; Appendix X (“Emergency Housing”) of the 2019 California Residential Code;
and Appendix A4 (“Earthquake Risk Reduction in Wood-Frame Residential Buildings With Soft,
Weak or Open Front Walls”) of the 2019 California Existing Building Code:
123

CBSC’s cover letter to Los Angeles County accepting its filings of Ordinance #2019-0057, #2019-0058, #20190059, and #2019-0061.
124
A copy of this document is in my possession.
125
Note: contrary to LAC’s assertion, CBC Appendix H (“Signs”) dates back to the 2007 Title 24 codes cycle.
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•

Extracts from July 28, 2020 letter from LAC to the Commission: 126
o “Due to complications brought upon us by the Covid-19 pandemic, justifications for the
adoption of appendices …identified by the Building Standards Commission earlier this year
have not yet been approved by the Los Angeles County Board of Supervisors. Therefore, we
are requesting that the Building Standards Commission accept the remainder of the
County’s ordinances not requiring further justification at this time. Justification for the
…appendices listed below will be submitted to you upon approval by the Board of
Supervisors as soon as possible.
“Building Code (Ordinance 2019-0056) – …Appendix C, Appendix H
“Residential Code (Ordinance 2019-60) – Appendix X
“Existing Building Code (Ordinance 2019-0062) – Appendix A4”

•

Extracts from September 23, 2020 letter from the Commission to LAC: 127
o “The code modifications are accepted for filing with the exception of California Building
Code (Ordinance 2019-0056) – Fence height of 6 feet in Section 106.3; Intermodal
Shipping Containers in Section 3114; and Appendices C, H, & O; California Residential
Code (Ordinance 2019-0060) – Appendix X; and the California Existing Building Code
(Ordinance 2019-0062) – Appendix A4.” 128
[Original bold.]

As of October 5, 2020 (per an emailed response from a CBSC staff member), Los Angeles County
had not yet submitted the requested local justifications for these non-accepted amendments.
• Again, as noted above at Section B.7, it is important to recognize that the absence of a posted
(or updated) filing on the CBSC’s website for the current 2019 Title 24 codes cycle should not
be considered dispositive evidence that no such filing has been received. Double-checking (via
email) with the CBSC staff is strongly recommended.
Finally, because LAC’s above request that “the Building Standards Commission accept the
remainder of the County’s ordinances not requiring further justification at this time” was not
submitted to the CBSC until July 28, 2020, it absolutely is reasonable to conclude that these 2019
County code amendments simply were not – in their entirety – “effective or operative” during the
first half of 2020. 129
Additionally, the published Los Angeles County Building Code (Title 26 of the LAC Municipal
Code) 130 contains additional chapters (not addressed in any ordinance filing with the Commission)
that similarly promulgate “building standards”, including:
• Chapter 94 (“Repair of Welded Steel Moment Frame Buildings Located in High Earthquake
Damaged Areas”)
• Chapter 95 (“Earthquake Hazard Reduction for Existing Concrete Tilt-Up Buildings”)
• Chapter 96 (“Earthquake Hazard Reduction for Existing Unreinforced Masonry Bearing Wall
Buildings”
126

A copy of this document is in my possession.
A copy of this document is in my possession. (As previously noted, I suspect that the almost-two-month delay in
responding to Los Angeles County’s July 28, 2020 letter simply reflects an insufficient number of staff.)
128
Appendix O of the 2019 California Building Code addresses “Emergency Housing”. The provisions of new Section
3114 of the amended 2019 LAC Building Code “apply to intermodal shipping containers that are repurposed for use as
buildings or structures or as a part of buildings or structures.”
129
HSC 17958.7: “(a) … No modification or change shall become effective or operative for any purpose until the
finding and the modification or change have been filed with the California Building Standards Commission.”
130
https://library.municode.com/ca/los_angeles_county/codes/code_of_ordinances?nodeId=TIT26BUCO
127
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Upon preliminary review of these three additional Building Code chapters, it appears likely that any
enforcement (past and present) by LAC of the various non-justified “building standards” contained
within Chapters 94, 95, and 96 could successfully be challenged in court.
• “Local ordinances making amendments to Title 24 are neither effective nor operative until filed
with CBSC, HCD, or SHBSB [i.e., State Historical Building Safety Board] as appropriate.” 131
Further, Chapter 99 (“Building and Property Rehabilitation”), also not filed with the Commission,
of the published LAC Building Code clearly modifies Title 24 “building standards” and/or HCD’s
associated “administrative regulations” at Title 25 to implement the “State Housing Law” (SHL):
• “HSC Sections 17958, 17958.5 and 17958.7 authorize local amendments to the building
standards in Title 24, including green building standards, that apply to residential occupancies,
including hotels, motels, apartments, and dwellings, and for amendment of HCD regulations in
Title 25, Division 1, Chapter 1, Subchapter 1, that are reasonably necessary because of local
[Bold added.]
climatic, geological, or topographical conditions.”
“Unlike the California Building Standards Law, there is no specific requirement in the SHL that
local amendments provide more restrictive building standards, including green building
standards, than those contained in Title 24, or more restrictive regulations than those contained
in Title 25. However, Title 24 provisions are the minimum standards, thus local amendments
must be equivalent or more restrictive, but not less restrictive.” 132
Section 1.8.6 (“Local Modification by Ordinance or Regulation”) of the 2019 CBC, as published
within the 2019 LAC Building Code, confirms that any and all provisions of Chapter 99 that modify
or amend HCD’s State Housing Law “building standards” published in Title 24 and/or HCD’s
associated “administrative regulations” published in Title 25 must be justified to the Commission in
an ordinance filing (“showing that such modifications are reasonably necessary due to local
climatic, geological or topographical conditions”):
• “1.8.6.1 General.
“Subject to other provisions of law, a city, county, or city and county may make changes to the
provisions adopted by the Department of Housing and Community Development. If any city,
county, or city and county does not amend, add or repeal by local ordinances or regulations the
provisions published in this code or other regulations promulgated by the Department of
Housing and Community Development, those provisions shall be applicable and shall become
effective 180 days after publication by the California Building Standards Commission.
Amendments, additions and deletions to this code adopted by a city, county, or city and county
pursuant to California Health and Safety Code Sections 17958.5, 17958.7 and 18941.5, together
with all applicable portions of this code, shall also become effective 180 days after publication
of the California Building Standards Code by the California Building Standards Commission.”
• “1.8.6.2 Findings, filings and rejections of local modifications.
“Prior to making any modifications or establishing more restrictive building standards, the
governing body shall make express findings and filings, as required by California Health and
Safety Code Section 17958.7, showing that such modifications are reasonably necessary due to
local climatic, geological or topographical conditions. No modification shall become effective
or operative unless the following requirements are met:
131
Reference the CBSC’s 2019 “Guide for Local Amendments of Building Standards”, a copy of which attached as
Exhibit B.
132
Ibid.
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“1. The express findings shall be made available as a public record.
“2. A copy of the modification and express finding, each document marked to crossreference the other, shall be filed with the California Building Standards Commission for a
city, county, or city and county and with the Department of Housing and Community
Development for fire protection districts.
“3. The California Building Standards Commission has not rejected the modification or
change.”
As an example of a CBSC-filed ordinance justifying local modifications to HCD’s State Housing
Law “building standards” published in Title 24 and its associated “administrative regulations”
published in Title 25, consider the City and County of San Francisco’s 2007 Ordinance # 071276:
• “Ordinance repealing the San Francisco Housing Code in its entirety and replacing that code
with a new 2007 San Francisco Housing Code to conform to the new numbering system of the
2007 California Building Code and to re-enact San Francisco's local amendments to the State
Housing Code with minor changes; adopting findings of local conditions pursuant to California
Health and Safety Code Section 17958.7 and directing the Clerk of the Board to forward San
Francisco's amendments to the California Building Standards Commission; and making
environmental findings.” 133
• For each triennial cycle of the Title 24 codes, the CCSF Board of Supervisors has submitted a
comparable ordinance to the Commission so that the Housing Inspections Services branch of the
Department of Building Inspection can continue to lawfully enforce the property maintenance
provisions of the San Francisco Housing Code. 134
Due to the lack of comparable LAC filings with the Commission (for past and current code cycles),
it is highly likely that all enforcement actions (past and current) by Los Angeles County of any of
those Chapter 99 provisions that modify, change, or exceed the minimum standards established by
the State Housing Law could successfully be challenged by aggrieved citizens.

*****

133

https://sfgov.legistar.com/View.ashx?M=F&ID=2593879&GUID=58ADC0DA-2C0D-42C3-B9A3D79AC268D248
134
Reference my several technical papers: “An Abridged History of San Francisco’s Bureau of Building Inspection:
Part I – 1944 to 1992” (www.ravelar.com/articles/SanFranciscoCodesHistory.pdf), “An Abridged History of the
Statewide ‘California Building Code’” (www.ravelar.com/articles/Abridged-History-of-the-Statewide-CaliforniaBuilding-Code.pdf), and “An Abridged History of the Origins and Empowerment of the California Building Standards
Commission” (www.ravelar.com/articles/2019AbridgedHistoryoftheCaliforniaBuildingStandardsCommission.pdf).
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 C.9

Los Angeles County Building Code – Appendix J (“Grading”)

Finally, comparison of the 2019 CBC’s “Appendix J” (attached as Exhibit C) with the Los Angeles
County Building Code’s massively expanded 135 “Appendix J” (attached as Exhibit G) suggests that
the great extent and scope of these modifications is not consistent with the Legislature’s actions (as
reviewed above at Section B.3.1) to achieve a general degree of “uniformity of codes throughout the
State of California”:
• Stats. 1970, ch. 1436 (attached in compiled Exhibit H) mandated at new HSC 17958.7:
“The Legislature hereby finds and declares that the uniformity of codes throughout the State of
California is a matter of statewide interest and concern since it would reduce housing costs and
increase the efficient of private housing construction industry and its production.
“Uniformity can be achieved within a framework of local autonomy, by allowing local
governments to adopt changes making modifications in such codes but requiring express
findings as reasons for these changes, which would serve as a deterrent to the excessive
adoptions of changes or modifications.” 136
• In 1972, California’s Attorney General opined (55 Ops.Cal.Atty.Gen. 157): “Although to limit
application of section 17958 necessarily will lessen the degree of uniformity obtainable since
the provisions of section 7, Chapter 1436, Statutes 1970, and Section 17958.5. permitting
differences in regulations based on local conditions, indicate that the Legislature never sought
complete or total uniformity.”
• Then, as previously noted, in 1974, the Attorney General opined (57 Ops.Cal.Atty.Gen. 443):
“The phrases “local conditions or factors” and “local conditions” as used in sections 17925
and 17958.5 are not broad enough to include man-caused phenomena such as depressed
economic conditions or a lack of adequate housing to accommodate the local populace. …To
hold that the phrases “local conditions” and “local conditions or factors” include phenomena
which must be classified as political, economic, or social would be to destroy any possibility of
statewide uniformity in building codes.”
• Then, in 1980 and 1984, the Legislature amended HSC 17958.5 and HSC 17958.7 to further
tighten the definition of “local conditions”:
o HSC 17958.5 (Stats. 1980, ch. 1238 – attached in compiled Exhibit H): “(a) …a city or
county may make such changes or modifications …as it determines, pursuant to the
provisions of Section 17958.7, are reasonably necessary because of local climatic,
geological, or topographical conditions.”
[Bold added.]
o HSC 17958.7 (Stats. 1984, ch. 908 – attached in compiled Exhibit H): “(a) …the governing
body of a city or county, before making any modifications or changes pursuant to Section
17958.5, shall make an express finding that such modifications or changes are reasonably
necessary because of local climatic, geological or topographical conditions. ... No such
modification or change shall become effective or operative for any purpose until the finding
and the modification or change have been filed with the department.”
[Bold added.]
135

While the 2019 CBC’s “Appendix J” has approximately 2,000 words, “Appendix J” of the 2019 Los Angeles County
Building Code remarkably contains about 11,500 words.
136
https://www.dgs.ca.gov/BSC/About/History-of-the-California-Building-Standards-Commission: “The California
Legislature made a finding that uniformity in building standards throughout the state is a matter of statewide interest
and concern since uniformity would reduce housing costs. To assure uniform standards for housing, the legislature
enacted Health and Safety Code Section 17958 requiring local governing bodies to enact ordinances imposing the same
building standards as those adopted by the Department of Housing and Community Development. Other provisions in
this same legislative bill allowed local governments to modify the state standards provided the local government made
specific findings of need.”
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•

•

•

In 1989, the Attorney General formally opined (No. 88-904): “In 1980, however, the Legislature
amended the section and greatly restricted the types of local conditions for which a deviation
from statewide standards could be made: It limited them to local climatic, geographical, or
topographical conditions. (Stats. 1980, ch. 130, p. 303 …Stats. 1980, ch. 1238, p. 4208…)”
o Fn. #9: “The limitation was based on an Opinion we had issued in 1974 in which we said
that the bare phrase “local conditions” could not include political, economic or social
phenomena, lest it destroy any possibility of statewide uniformity in building codes, and so
we concluded that the term referred “only to conditions which may be labeled broadly as
geographical or topographical.” (57 Ops.Cal.Atty.Gen. 443, 445 (1974).) We iterated that
observation three years later and further discussed its ramifications vis-à-vis the powers of
the Commission on Housing and Development. (See 60 Ops.Cal.Atty.Gen. 234, 235-239,
supra.)”
Further, court cases reviewed at Section B.4 reconfirm that “express findings” for proposed
modifications or changes to “building standards” must be declared “reasonably necessary”:
o Building Industry Association of the San Joaquin Valley v. City of Fresno (2008): “We are
not the first court to observe that the language of Health and Safety Code section 17958.7 is
clear. "To qualify for this preemption exception, the local agency must (as provided in
subdivision (a) of section 17958.7) ‘make an express finding that such modifications or
changes are reasonably necessary because of local climatic, geological or topographical
conditions.' …The express finding of reasonable necessity required by Health and Safety
Code section 17958.7 was not made here.”
Additionally, as discussed at Section B.9 above (e.g., see Figure 8), the CBSC-promulgated
California Building Code advises:
o “Appendix J provides standards for the grading of properties. The appendix also provides
standards for administration and enforcement of a grading program including permit and
inspection requirements. Appendix J was originally developed in the 1960s and used for
many years in jurisdictions throughout the western states. It is intended to provide
consistent and uniform code requirements anywhere grading is considered an issue.”

In short, an evaluation of “Appendix J” (attached at Exhibit G) of the LAC Building Code for
conformance with the “expressly marked” “express finding” mandates of HSC 17958.5, 17958.7,
and 18941.5 should address the following considerations:
a. Does LAC’s expanded Appendix J remain consistent with the Legislature’s long-standing
goal (reference Stats. 1970, ch. 1436 at compiled Exhibit H) to achieve a general degree of
“uniformity of codes throughout the State of California … within a framework of local
autonomy, by allowing local governments to adopt changes making modifications in such
codes but requiring express findings as reasons for these changes, which would serve as a
deterrent to the excessive adoptions of changes or modifications”?
b. Has LAC’s expanded Appendix J been “…expressly marked in a manner to distinguish the
amendment text from the published text” 137 of the 2019 CBC’s Appendix J at Exhibit C?
c. Is each and every “express finding …specifically directed toward each and every change or
modification which it purports to support” in accordance with the Attorney General’s 1972
opinion at 55 Ops.Cal.Atty.Gen. 157? 138
137

2019 CBSC “Guide for Local Amendments of Building Standards” attached as Exhibit B.
55 Ops.Cal.Atty.Gen. 157: “…Therefore, a single finding could not cover a number of changes or modifications in a
situation where the subject matter or the factual basis for the changes were not related.”

138
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Figure 18 – Local conditions (geological, topographical, climate) generically cited by Los Angeles County for
their extensive rewriting and expansion of amended Appendix J.
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First, prior to individually addressing these three questions, it is helpful to: a) closely compare the
2019 CBC’s 5-page “Appendix J” (see Exhibit C) with the greatly expanded 15-page “Appendix J”
(see Exhibit G) of the 2019 Los Angeles County Building Code; and b) closely review the County’s
submitted matrix (see Figure 18 above) of the local conditions purportedly justifying its extensive
rewriting and expansion of Appendix J.
• As noted, while the 2019 CBC’s 5-page “Appendix J” (at Exhibit C) has approximately 2,000
words, the smaller-font 15-page “Appendix J” (at Exhibit G) of the 2019 Los Angeles County
Building Code remarkably contains about 11,500 words.
• As seen in Figure 18, most of LAC’s modifications are generically explained by the phrase:
“the complex and diverse set of soil conditions, climates, and geologic conditions that exist in
the Los Angeles County region.”
With this additional information, the above three questions now can be answered:
a. Does LAC’s expanded Appendix J remain consistent with the Legislature’s long-standing
goal (referenc Stats. 1970, ch. 1436 at compiled Exhibit H) to achieve a general degree of
“uniformity of codes throughout the State of California … within a framework of local
autonomy, by allowing local governments to adopt changes making modifications in such
codes but requiring express findings as reasons for these changes, which would serve as a
deterrent to the excessive adoptions of changes or modifications”?
 The clear answer is “No”. The original 2000-word Appendix J (at Exhibit C) has been
expanded to 11,500 words with nothing more than one highly overbroad justification:
“the complex and diverse set of soil conditions, climates, and geologic conditions that
exist in the Los Angeles County region.”
b. Has LAC’s expanded Appendix J been “…expressly marked in a manner to distinguish the
amendment text from the published text” of the 2019 CBC’s Appendix J at Exhibit C?
 The clear answer is “No”.
c. Is each and every “express finding …specifically directed toward each and every change or
modification which it purports to support” in accordance with the Attorney General’s 1972
opinion at 55 Ops.Cal.Atty.Gen. 157?
 The clear answer is “No”.
For these reasons, it certainly appears likely that a court challenge against enforcement of LAC’s
Appendix J would be successful.
• Note again that while the broad authority bestowed upon the CBSC to administer this “local
amendments” process is well established, since its 2010 “Building Standards Bulletin 10-03”
(included within Exhibit A) the Commission regularly has advised all parties: “CBSC is not
authorized by law to evaluate the merits of the express findings of a local government as to the
local climatic, geological or topographical conditions necessitating its amendments.”
• In short, as evidenced by the discussion above, while the Commission obviously has explicit
authority to reject LAC’s above-cited non-justified amendments and/or adoption of Appendices,
it may not be authorized to request corrections to LAC’s not-properly-justified expansion to
Appendix J. If so, then it may only be through the judicial review process that aggrieved
citizens can force LAC to comply with the procedural requirements of HSC 17958.7 and
18941.5.
*****
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 D.1

Summary Review

Provisions published within the “California Building Standards Code” (at CCR Title 24) establish
minimum “building standards” that control all aspects of the erection of buildings and structures
statewide (except Federal sites). These “Title 24 codes” are reissued triennially by the California
Building Standards Commission upon input of guidance received from volunteer Advisory
Committees and multiple other state agencies, including the Division of the State Architect, the
Department of Housing and Community Development, and the Office of the State Fire Marshal.
While local jurisdictions (e.g., cities, counties, cities and counties, and other political subdivisions)
can modify (via properly adopted ordinances) these Title 24 codes in order to adopt stricter building
standards, this amendments process must be carried out in accordance with specific requirements
established by the Legislature within certain sections of the Health and Safety Code, including:
• HSC 17958.5 (partial): “…in adopting the ordinances or regulations pursuant to Section 17958,
a city or county may make those changes or modifications in the requirements contained in the
provisions published in the California Building Standards Code …as it determines, pursuant to
the provisions of Section 17958.7, are reasonably necessary because of local climatic,
geological, or topographical conditions.”
• HSC 17958.7 (partial): “(a) …the governing body of a city or county, before making any
modifications or changes pursuant to Section 17958.5, shall make an express finding that such
modifications or changes are reasonably necessary because of local climatic, geological or
topographical conditions. …A copy of those findings, together with the modification or change
expressly marked and identified to which each finding refers, shall be filed with the California
Building Standards Commission. No modification or change shall become effective or operative
for any purpose until the finding and the modification or change have been filed with the
California Building Standards Commission.”
If these local ordinances (required triennially for each Title 24 codes cycle): a) do not contain
“express findings” that the proposed changes are “reasonably necessary” due to “expressly marked”
“local climatic, geological or topographical conditions”; and/or b) have not been properly filed with
the Commission, then, upon judicial review, such modified building standards most likely would
not be deemed “effective or operative for any purpose”. In such cases, the default building standards
for this careless jurisdiction would revert back to those (if any) published within the Title 24 codes.
This report outlines the Legislative history and purpose for these “express finding” requirements
and the associated expansion over time of the Commission’s mandated duties. Several court cases
are identified that further clarify the requirements of HSC 17958.5 and HCS 17958.7. A series of
“Bulletins” and “Title 24 Guides” published by the Building Standards Commission to inform local
jurisdictions of these requirements is reviewed.
A primary purpose for these “express finding” requirements is to promote a general “uniformity of
codes throughout the State of California”:
• Stats. 1970, ch. 1436: “The Legislature hereby finds and declares that the uniformity of codes
throughout the State of California is a matter of statewide interest and concern...”
“Uniformity can be achieved within a framework of local autonomy, by allowing local
governments to adopt changes making modifications in such codes but requiring express
findings as reasons for these changes, which would serve as a deterrent to the excessive
adoptions of changes or modifications.”
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This report presents representative examples of egregious failures by some local jurisdictions (from
small to very large) to comply with these HSC “express finding” requirements, thereby presumably
subjecting these modified building standards to invalidation if challenged in court. While some of
these mistakes might be considered relatively minor in nature, other filing failures certainly have
major potential ramifications.
• For example, because (as of the date of issuance of this report), the City of Santa Barbara does
not appear to have filed with the Commission its “Ordinance #5919” amending various portions
of the 2019 California Building Code, the City of Santa Barbara’s enforcement to date of these
many modifications most likely could successfully be challenged in court.
• Similarly, certain non-justified modifications to the Los Angeles County Building Code have
been rejected by the Commission and not-properly-justified “Appendix J” very likely could
successfully be challenged in court.
The representative jurisdictions reviewed (whether extensively or in part) within this report include
the City of Santa Barbara, Los Angeles County, the City and County of San Francisco, Humboldt
County, the City of Arcata, Placer County, and San Bernardino County. To a widely variable
degree, the ordinance-filing deficiencies (ranging from relatively small to major) identified at these
example jurisdictions certainly exist at numerous other local jurisdictions throughout the state (large
and small) and very likely could successfully be challenged.
• A widespread filing (or non-filing) deficiency by many jurisdictions is the failure to properly
adopt and/or amend the Appendices – particularly, CBC Appendix J (“Grading”) – of various
Title 24 codes.
It is not a designated function of the Building Standards Commission (with a total staff of only 13)
to formally evaluate and confirm the procedural and/or factual merits of each filing; however, if
during their initial processing of the received ordinance, the Commission personnel do identify
procedural error(s), they will (as reviewed for the City and County of San Francisco and for Los
Angeles County) report the observed deficiencies to the jurisdiction and request corrections.
Ultimately, however, it remains the responsibility of each of the state’s locally autonomous
jurisdictions seeking to modify or change its building standards to ensure that duly authorized
adoption ordinance(s) complying with the mandates of HSC 17958.7 and associated provisions of
the Health & Safety Code have been filed with the Commission.
• One target audience for this report is those California attorneys who may, on their client’s
behalf, wish to evaluate the pros and cons of challenging the legality of a local government’s
modified building codes and standards.
• Another target audience is those attorneys (and Building Officials) who represent the interests of
local governments and who may wish to reassess whether or not the implementation and
enforcement of their locally amended “building standards” might be ripe for a legal challenge.
• Finally, for all other interested parties, this report similarly seeks to compile into a single guide
sufficient information to introduce: a) the nuances of the workings of the Building Standards
Commission, and b) the “reasonably necessary” and “expressly marked” “express finding”
procedural requirements of HSC 17958.7 for jurisdictions’ filings of duly authorized adoption
ordinance(s) that amend their local “building standards”.

*****
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D.2

Final Comments

As discussed at Section B.7 of this report, there should be no doubt that comparable ordinancefiling deficiencies (large and small) by local jurisdictions can be found throughout the State of
California.
• For example, a quick review (as of the date of this report) of the Commission’s website for the
2019 Title 24 codes cycle (https://www.dgs.ca.gov/BSC/Codes/2019-Ordinances) suggests that
no filings have been made by twelve of the 50th largest cities in California: Ontario, Elk Grove,
Garden Grove, Palmdale, Pomona, Escondido, Orange, Concord, Thousand Oaks, Simi Valley,
Victorville, and Vallejo.
• Again, it is important to recognize that the apparent absence of a posted filing on the CBSC’s
website for these twelve cities (and also, as reviewed throughout this report, the City of Santa
Barbara, Humboldt County, the City of Arcata, and San Bernardino County) should not – in and
of itself – be deemed dispositive evidence that no such filing has been received. In all such
assessments, double-checking (via email) with the Commission’s staff is highly recommended.
o And, of course, without further confirming (or disconfirming) analysis there remains the
possibility (however small) that one or more of these seemingly negligent large cities simply
has not adopted/amended any “building standards” (or Title 24 appendices) and, therefore, is
not required to file any ordinance with the Commission.
• Similarly, while certain aspects of the three as-reviewed ordinance filings by Los Angeles
County for the 2019 Title 24 codes cycle reportedly have not been accepted (as of October 5,
2020) by the Building Standards Commission, the requested justifications of course could be
submitted in the near future.
All that is needed for a preliminary assessment of any particular jurisdiction is a comparative review
of three public records: i) the local code amendments and adoption ordinances (if any), ii) the filed
ordinances (as accepted by the CBSC), and iii) the current Title 24 codes of interest (which can be
reviewed online at: https://www.dgs.ca.gov/BSC/Codes).
• As noted, while the Building Standard Commission’s staff very likely is fully jammed with
other tasks, it certainly would be beneficial to the public’s general assessment process if the
website for the 2019 Title 24 cycle was modified in some manner to readily reflect whether or
not the Commission staff has received “not-yet-processed” filings that are yet to be posted.
Otherwise, their overall procedures will remain unduly opaque.
Then, using this report as a guide, it should be a relatively easy matter to assess the general merits
of a jurisdiction’s process for complying with the procedural requirements of HSC 17958.5,
17958.7, and 18941.5 (as delineated at Section B.10 above).
At all times, it is highly important that reviewers of this analysis be aware that certain key opinions
regarding apparently non-filed and/or deficiently formatted filings with the Commission of local
adoption ordinances reflect my:
a) review of the referenced documentation (including CBSC emails dated September 23 and
October 5, 2020), and
b) follow-up review (as of the date of this report) of the multiple above-cited CBSC websites.
In short, the representative examples reviewed throughout this report simply reflect my professional
assessments to the date of issuance of this analysis. In all matters regarding these jurisdictions, my
expressed opinions are subject to change without notice upon receipt of additional information.
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Sincerely,
AVELAR, Inc.

Lonnie Haughton, G.C., MCP, CASp-030
Principal Codes/Construction Consultant
•

Attached Exhibits:
A. Building Standards Commission Bulletins
 A-1 --- 1999 CBSC Bulletin 99-01
 A-2 --- 2009 CBSC Bulletin 09-02
 A-3 --- 2010 CBSC Bulletin 10-03
 A-4 --- 2011 CBSC Bulletin 11-01
 A-5 --- 2014 CBSC Bulletin 14-02
 A-6 --- 2019 CBSC Bulletin 19-05
B. 2019 CBSC Guide to Title 24 Amendments
C. 2019 California Building Code – Appendix J
D. Placer County Ordinance #5691-B
E. “Work Exempt from Permit”
 E-1 --- 2019 California Building Code (Section 105.2)
 E-2 --- 2019 San Francisco Building Code (Section 106A.2)
 E-3 --- 2019 Santa Barbara Building Code (Section 105.2)
 E-4 --- 2019 Los Angeles County Building Code (Section 106.3)
F. 2016 San Francisco Filings with the Building Standards Commission
 F-1 --- 2016 San Francisco Building Code Changes Matrix
 F-2 --- 2016 San Francisco “Standard Findings” Matrix
 F-3 --- 2016 San Francisco Building Code – Amendments to Appendix J
G. Los Angeles County Building Code – Appendix J
H. Key Statutes
 H-1 --- Stats. 1970, Ch. 1436
 H-2 --- Stats. 1980, Ch. 1238
 H-3 --- Stats. 1984, Ch. 908
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This copyrighted technical analysis is general and introductory in nature and is neither intended nor
authorized for any project-specific use by attorneys, building professionals, or any other participants
within the codes, construction, or litigation fields without the express written consent of its author.
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